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Providing a Second Chance
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|. INTRODUCTION

Jennifer Chacon’s striking piece on the “blurreditaaries” between
immigration control, crime control, and nationatsdty warns us about
just how close we are to becoming a police stafés discussions on so-
called “immigration reform” took center stage in969 a round-them-up
strategy directed at undocumented immigrants amidniical aliens” was
given disturbing credibility. Immigration control indeed has replaced the
“war on drugs” as the center of the federal govesnt's anti-crime
agenda.

Professor Chacon makes a convincing case that mdrdoes not deter
crime nor incapacitate future criminal threats. Pxefessor Chacon points
out, there is a fundamental problem with the behat non-citizens require
extra incapacitation in the form of removal complate citizens who
commit the exact same crime who are not subjectramoval®
Furthermore, the “retributive agenda of immigratipolicy is rooted in
mythologies of migrant criminality and fueled byafe of terrorism:*

| too am troubled by using removal as a methodoaotrolling crime in
the United States when the countries of deportatecrome our dumping
grounds, especially when so many of the deportessngially are products
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of their U.S. neighborhoods, having grown up in pudst. As a nation,
we have abdicated our responsibility of rehabibitathat we owe to these
very same neighborhoods and communities.

The experiment that we call America is a test af character and our
willingness to believe that we can have a stronghty that is caring and
diverse. Showing compassion and fairness in oamigration policies is
not a sign of weakness. Rather, those traits detraie a confidence in a
rule of law and system of government that metespamtishment when
necessary, but understands that regulating the dahose who seek to
live within our borders must be done with the uttmasmpassion, dignity,
and understanding. As in previous generationggetie much to admire
about individuals who come to our shores seekiegdom and a better
life. Whether they are fleeing persecution or entgeto seek work in order
to better their lives, the newcomers of today asemuch different from
those of the past. Once here, welcoming newcoaraainderstanding the
challenges that they will be facing are imperatives they become part of
our neighborhoods and communities, some may maktakes, but we do
well to remember that supporting rehabilitatiorvigy a second chance,
and providing ways for individuals to mature arsesgial elements of a
civil society. While these traits of a civil sotyiehenefit individuals, they
benefit us all as a common community. Althouglitgraf forgiveness may
immediately benefit the individual, in the end, a# benefit. When an
individual finally turns the corner and becomesatdbuting member, the
entire community benefits—socially, emotionallydatonomically.

[I. DEPORTINGLAWFUL IMMIGRANTS AND REFUGEES

The headlines about Operation Community Shieldcowt be more
appealing to law-and-order enthusiadt8: Bay Area Men Held in Gang
Sweep: S.F.,, Sonoma County Suspects among 582 tddrdey
Immigration Agency Immigrant Gangs Targeted in Sweep: Federal
Dragnet Snags Hundreddmmigration Sweep Hits Gangs—34 Nabbed in
Colorado’ Apparently, the primary targets of the operatiorraveatin
street gangs, many rooted in Central Ametic&epartment of Homeland
Security (DHS) Secretary Michael Chertoff reportiealt in an operation in
2005, U.S. Immigration and Customs Enforcement (I6&d made 1057

® Henry K. Lee,13 Bay Area Men Held in Gang Sweep: S.F., Sonomatgduspects Among
582 Targeted by Immigration Agency.F.CHRON., Aug. 2, 2005, at A3available atLEXIS, News
Library, SFCHRN File.

¢ Julia Malone, Immigrant Gangs Targeted in Sweep: Federal DragBeags Hundreds
ATLANTA J.-CONSTITUTION, Aug. 2, 2004, at 4Agavailable atLEXIS, News Library, ATLINL File.

7 Alicia Caldwell,Immigration Sweep Hits Gangs—34 Nabbed in Coloraéa in U.S.DENVER
PosT, Aug. 2, 2005, at B-Qlavailable atLEXIS, News Library, DPOST File.

8 SeeMalone,supranote 6.
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arrests as part of its anti-gang initiative and ‘theerwhelming majority
were in the country illegally . . .°” That meant that at least some of them
were either lawful permanent residents or U.Szeits°

Immigrants who commit crimes are subject to depiarafrom the
United State$! They come from all over the world: Mexico, Asia,
Canada, Europe, Africa, and the Middle East. Th8. $upreme Court
even endorsed the deportation of a Somalian refugewicted of assault,
back to Somalia, where no formal government exfstdn 2002, the
United States began deporting Cambodian refugeesiated of crimes
back to communist-dominated CambotfiaSo while ICE may indeed be
rounding up and removing hundreds of so-calle@gdl immigrants” who
have committed crimes, the agency is also engagedeporting lawful
permanent resident aliens (those with “green cardsid refugees
convicted of crimes. And these deportees haveedetiveir sentences in
the criminal justice system before being depotfed.

As a legal services attorney in San Francisco ia i970s, |
represented a number of clients who were being rtieghdbecause of
crimes they had committed. One typical client Wased Wong,* who
emigrated with his parents from Hong Kong at the af ten in 1966.
They settled in Chinatown where his parents fouvgdwage work. It did
not take long for Fred to begin running with otlyerys in a gang with
nothing better to do. By the age of seventeend Fwas arrested for
robbery and extortion. A couple years later, he Wwasted for the sale of
heroin, convicted in federal court, and sent toe8atl State Prison. After
his release, he was handed over to immigration oaitits to face
deportation proceedings back to Hong Kong. Fotelpal was able to
work with Fred, his new wife, drug counselors, eoyphent counselors,
job supervisors, probation officers, and a psyahistoover a period of two
years to prove that Fred was rehabilitated and evowt recidivate. He
was given a second chance by the immigration judgd, Fred has been
law-abiding ever since. Another example was “Li&taith,™® a native of

°1d.

19 |n fact, the San Francisco Chronicle reported tiiate of the thirteen suspected gang members
arrested were U.S. citizens. Leapranote5.

 Malone,supranote 6.

2 Jama v. Immigration & Customs Enforcement, 543.1335 (2005). “More than three years
after he entered the United States, Somalian reféggse Jama pleaded guilty to third degree as$ault
which made him removable because he was an “aliem vad been convicted of ‘crime involving
moral turpitude.” Jamav. I.N.S., 329 F.3d 6381€8th Cir. 2003) (internal citations omitted).

13 Bill Ong Hing, Detention to Deportation—Rethinking the Removalambodian Refugee38
U.C.Davis L. Rev. 891, 899 (2005).

14 Current immigrations laws make those aliens wheeheommitted crimes deportabl&See8
U.S.C. § 1227(a)(2) (2000).

15 “Fred Wong" is not my client’s actual name.

% «Linda Smith” is not my client’s actual name.
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Canada, who immigrated to the United States adddléan Somewhere
along the lines, she took to the streets and beeapnestitute; a conviction
for solicitation led to her deportability. Her rhet, the “star” witness in
her deportation hearing, was a straight-laced Highool teacher. She
pleaded with the immigration judge to give her daega second chance,
admitting that she (the mother) had failed as amaand wanted a second
chance for herself as well as for her daughtere jlidge agreed, granted
the waiver, and today Linda is also staying outadible.

Things have changed. As Professor Chacon expladay, the law
does not afford those in Fred’s and Linda’s shosecand chance. In the
process, many non-citizens of countless other nalities are removed
from the United States where they have spent theirative years! Most
of the convicted lawful residents and refugees hane thing in common
under U.S. immigration laws: they are regarded ggravated felon¥
Virtually no relief from deportation is availabl® taggravated felons.
Issues of rehabilitation, remorse, family supparthe United States, and
employment opportunities are irrelevant to an inmatign judge's
determination of their deportability.

Ill. REHABILITATION OVER DEPORTATION OFIMMIGRANTS

The deportation of convicted lawful permanent restd and refugees
who entered as infants and toddlers implicategydreeral problem of our
criminal justice system and resettlement/integragéfiorts.

A. Lock Them Up and Throw Away the Key

The United States chooses punishment through priaera means to
control the social crisis of violence. Prisons atg substitute for more
constructive and effective social policies. “Ourowing reliance on
incarceration helps us avoid confronting a hodes#p and stubborn social
problems: continuing joblessness in the inner gitipersistent child
poverty, the virtual collapse of preventive pubiiealth and mental-health
care . .. . The complex fear of crime leads the public amslatures to
call for tough punishments. The basic ideologyamvcriminal justice in
the United States rests on the erroneous belieéfvtbeent crime continues
due to a “criminal-justice system [that] is far temient with criminals
Fear of violence is normal and a civilized socgtpuld take the necessary

7 SeeChacéngsupranote 1, at 1846.

8 See, e.gKim v. Demore538 U.S. 510 (2003); Zadvydas v. Davis, 533 UZ& @001).

19 Under our current immigration laws, an alien coted of an aggravated felony is deportable.
8 U.S.C. § 1227(a)(2)(A)(ii)) (2000). Moreover,ditcellation of removal” is not available to those
aliens who are aggravated felorid. § 1229b(a)(3)see alsaChacénsupranote 1, at 1845.

2 ELLIOTT CURRIE, PUNISHMENT IN AMERICA 191 (1998).

Zd. at 4.
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precautions to implement a criminal justice systbat protects its citizens
and maintains social order. Yet, even with sucmawrow-minded
approach to violence and crime, the United Staesgmms the most violent
advanced industrial socief§.

Simply arguing that prevention is better than ioesation is not
enough. The role of rehabilitation in our curreniminal justice system is
critical yet far from easy to explain given the tidimensional issues of
crime, recidivism and the failures of prison admsiration. Shifting the
focus of criminal justice back to rehabilitation ynprovide a chance to
regain control of a system gone awry. Rehabititatgives inmates an
opportunity to use their time in prison to betteernselves. Thousands of
inmates are wasting away mentally, emotionally gsychologically.
Rather than be educated in vocational training hoough traditional
university systems, inmates receive little to ncarate at preparing
themselves to rejoin society upon releZsdRather than receive treatment
for drug and alcohol abuse, inmates develop long-gddictions to harder
drugs such as methamphetamine and heroine, wogsemiralready bad
addiction?*

In addition to revisions to the current criminakiice approach, the
government’'s efforts in resettlement and integraticeed to be re-
examined as well.

B. Government’s Failure in Resettlifig

The environment in which many immigrants and reéggland can be
challenging. The vast majority of refugees begin paiblic assistance
recipients, mired in poverty while many immigrasesttle for low-wage
employment® Resettlement efforts have led to tough inner-titing
environments for many, where they are surroundedid»an crime and
gang activity. The resulting socioeconomic cowdisi for these
immigrants and refugees explain much of the critnamdivity that has
created the pool of potential deportees.

2 Sedd. at 3.

% SeeCURRIE, supranote 20, at 165-72.

24 Matthew GeverPrisoner Reentry and Lack of Substance Abuse Tegat@overageNAT’ L
CONFERENCE OFSTATE LEGISLATURES Mar. 31, 2007 available athttp://www.ncsl.org/programs/
health/reentryib.htm.

% The remainder of this Article is largely adapteoni an article Professor Hing published in
2005. SeeHing, supranote 13, at 952—68.

% RANDY CAPPS ET AL., IMMIGRANT FAMILIES AND WORKERS A PROFILE OF THELOW-WAGE
IMMIGRANT WORKFORCE (2003),available athttp://mww.iza.org/conference_files/iza_ui_2004fzs pdf
(immigrants are 20% of low wage workers in the BdiStates); Linda W. GordoSoutheast Asian
Refugee Migration to the United Stat@s PACIFIC BRIDGES 153, 156 (J.T. Fawcett & B.V. Carino
eds., 1987); Dexter Waughuring Asians off State Welfare RoIB.F. EXAMINER, Dec. 21, 1986, at
B1.
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In spite of what was and remains readily apparers. resettlement
and integration efforts do not provide immigrantaefugee parents and
communities with adequate tools or resources toesddthe challenges of
parenting, guidance, and mentoring that youngsteed in, what is for
many, a radically different cultural environmer®@ld country approaches
and mechanisms fail or cannot be adapted, espegiatn the emotional,
social, and economic challenges to famiffesDuring the acculturation
process, their initial needs may be addressed. ekample, obtaining
adequate housing and transportation is challending,most are able to
meet those need®. But while basic survival needs may be addressed
during the first period of acculturation, long-terssues are not. Stress on
family relationships and mental health challengespecially among
refugees, has been reporféd.

No government entity—not even the U.S. Office of fugee
Resettlement—provides much funding for newcomeggms that meet
the needs for long-term parenting skills or supploat would address the
conditions that lead to criminality. The main posp of the refugee
resettlement program is to help refugees becomelogegh and self-
sufficient as soon as possible after their arrivatthe United State¥.
Typically, the Office helps to establish prograros jbb development and
microenterprise development, not general socialsidjent® In spite of

" SeeDORA LODWICK, SUPPORTINGIMMIGRANT AND REFUGEEFAMILIES INITIATIVE OUTCOME
EVALUATION FEASIBILITY STuDY 9 (2002), available at http://www.coloradotrust.org/repository/
publications/pdfs/SIRFlevalfeasibilityrpt04.pdf @ysis based on forty-eight immigrant participants)

Bsee id.

2q.

% Department of Health & Human Services, Administratfor Children & Families, U.S.
Resettlement Program—An Overview, http://www.ac$.lgov/programs/orr/programs/overviewrp.htm
(last visited May 30, 2007).

Ongoing benefits for the newly arrived refugeeslude transitional cash
assistance, health benefits, and a wide varietyoofal services, provided through
ORR grants. The primary focus is employment ses/such as skills training, job
development, orientation to the workplace and jobinseling. It is crucial that
employment be found early after arrival, as it adt only to early economic self-
sufficiency for the family, but adds greatly to timegrity of families who seek to
establish themselves in a new country and prowidehfeir own needs. Often this
requires more than one member of the family becgngmployed, and special
attention is paid to ensure that women have equegss to training and services
leading to job placement. To further assist in ifgnadjustment to the U.S.,
additional services are offered such as familyngfileening, youth and elderly
services, adjustment counseling and mental heatthces.

Id.

%1 The vision statement from the director of the Gffiof Refugee Resettlement in 1993 is
illustrative:

The first year in this country defines a refugekiture experience; attaining
employment as soon as possible following arrivathia U.S. is the best way to
achieve stable, ongoing attachment to the labaefdio improve English language
proficiency, and to gain familiarity with Americaustoms and values. The strength
of the family and the dignity of the parent roledrbwithin the family hinge upon a
family’s economic independence from public assistan The growth and
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the failure of U.S. resettlement and integratioacpsses, the response to
lawful immigrant and refugee criminality is, essalty, “one strike and
you're out.”

In essence, the resettlement process has set tipdome immigrants
and refugees to fail, and part of that failure nifested in the relatively
high incidence of criminality in the community. Furthermore, the
process, which provides minimal long-term adjustittenls to newcomer
families, is evidence of bad faith. Serious mauaéstions are raised when
we understand that the United States has set wgr@momic and social
system that attracts low-income immigrants, andsame parts of the
world, contributes to the creation of refugees.

Without a long-term view toward adjustment, the Uregration and
resettlement efforts have neglected a respongitithiat includes helping
newcomers assimilate. Settling in a completelyeifgm environment,
many face economic challenges (for some, poverty) @ultural barriers
while suffering from stress. Given little instittal support, the families
essentially are left to fend for themselves inrargie new land. Those in
low-income neighborhoods face a battleground fovigal.

Even when criminality and its causes have becomarapt, nothing is
done to address the root causes; interventiontipnovided in an attempt
to break the cycle for the next group or generatanlow-income
immigrants and refugees. The communities arddefiénd for themselves,
as immigrants continue to settle in (and refugees placed in)
neighborhoods where they are least likely to gdp.helnstead, the
government “solution” to the criminal problem idtléo the deportation
process. After we attract low-income workers aredlcame refugees (for
whom we bear some responsibility), we have a respiity to ensure that
they receive the assistance that they need tdliigid place here. If they or
their children cannot succeed at that, then we ffailed, and we must be
held accountable.

development of refugee communities, as well as conities as a whole, depend

upon individual and family productivity.
REFUGEE RESETTLEMENT PROGRAM, OFFICE OF REFUGEE RESETTLEMENT, ADMINISTRATION FOR
CHILDREN & FAMILIES, U.S. DEFT OF HEALTH & HUMAN SERV., 1993 ANNUAL REPORT TO
CONGRESSH7-68(1993).

One Office of Refugee Resettlement funded-prograat tloes provide some assistance for
parenting issues with a goal of decreasing the murabrefugee youth joining gangs is the Outreach t
New Americans program of the National Crime PreioenCouncil. SeePOWERFUL PARTNERSHIPS
20 CRIME PREVENTION STRATEGIES THAT WORK FOR REFUGEES LAW ENFORCEMENT AND
COMMUNITIES, at vi, 5 (1998).

%2 Criminality in the Cambodian and other SoutheasiaA refugee communities is a serious
challenge. In the 1990 census, Southeast Asiame mp 1.5% of California’s population. ofy
WATERS, CRIME & IMMIGRANT YOUTH, at ix (1999). Of the roughly 9000 wards of thelifdenia
Youth Authority (the state’s most incorrigible ybyitin 1991, however, 4.5% were Southeast Asians,
who were mostly perpetrators and victims of Catifais gang warsld.
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C. Rethinking Deportation

The removal of low-income immigrants and refugeelowhave
committed crimes challenges us to rethink the pgepaf deportation. On
the one hand, you have the sentiment reflecteddrstatements of federal
immigration official spokesperson Sharon Rummerif. you haven't
become a citizen, you are here as a privilege. , Angbu commit a crime,
you lose that privilege,” and “[t]hese are peopleovhave been convicted
of serious crimes® This hard line is also reflected by a chief autbb
the 1996 reforms, Congressman Lamar Smith: “In 19@®&ngress
intended that all non-citizens who committed sesiawimes should be
deported. We should not give criminals who are W@. citizens more
opportunities to further terrorize our communiti&s.

On the other hand, Cambodian refugee leaders likgekKith argue:
“[Deportation] is unfair to [the] Cambodian commtyni [Most of the]
returnees are young and they [grew] up in [the éthBtates]. This is not a
Cambodian problem. It is a failure of the U.Sitegs. . . . To dump their
problems back to Cambodia will not solve the probfé®

The tension between the Rummery/Smith view thasehsho commit
crimes must be deported and the Kith perspectiaé rdmoval is unjust
because the U.S. system has failed, is a debatet allwther justice is
served. The concern about being too soft on imemitgr who have
committed serious criminal offenses, which led bhe ttermination of
section 212(c) relief for aggravated feldAss a manifestation of the
reformers’ sense of making sure that justice isestt Of course, justice
is a concept that can be pondered through a rahgmeanings and
definitions. An “antiseptic” construction of jusé#i would emphasize
“objectivity, impartiality, and the fair applicatio of rules,” while a
“passionate” construction would emphasize “lovempassion and the
vindication of the weak ®

33 Shonda SwilleyDeported to Cambodia: A Love StpSACRAMENTO NEwS& REV., Dec. 12,
2002,available athttp://www.newsreview.com/sacremento/Content?aidi43A13780.

34 Michael BeebeHarsh Judgment; Legal Immigrants Who've Done Soimgthilegal are
Routinely Deported BuFFALO NEws, Feb. 6, 2000, at 1Aavailable at LEXIS, News Library,
BUFNWS File.

% E-mail from Meyer Kith, Bilingual Homeownershipdpect Coordinator, International District
Housing Alliance, to Bill Ong Hing, Professor of waand Asian American Studies, University of
California, Davis (Oct. 29, 2003, 11:00:17 PST) fiemwith author).

% SeeChaconsupranote 1, at 1845.

37 Congressman Lamar Smith, one of the critics ofdliesection 212(c) relief, acknowledged
that deportation should not always result. He sstgyl that immigration officials exercise
prosecutorial discretion, that they not seek depian in hardship cases, and that agents identify
hardship aliens who should not be deport&keAnthony Lewis,Abroad at HomeCases that Cry
Out, N.Y. TIMES, Mar. 18, 2000, at AlBvailable atLEXIS, News Library, NYT File.

% Jonathan Burnsiddension and Tradition in the Pursuit of Jusfio® RELATIONAL JUSTICE
REPAIRING THEBREACH 42, 42—-43 (Jonathan Burnside & Nicola Baker et394).
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In my view, an approach that joins the antisepision with elements
of compassion and understanding is essential. ®ég mspects of both
approaches to achieve a sense of “social well-GEhdgertainly, our aim
is for the state to behave rationally and to beoaotable for its actions
toward the people over whom it has poWerTaking into account the
individual features of particular cases and respandaccordingly,
however, is an important quality of a civil society

Given the challenge of adjustment that immigrart esfugee families
confront, the relationship between the individuiasing deportation and
their families and new communities should be giggrater attention.
Justice should not be approached as simply a “eiotde” that calls for
“dispassionatgudgment.** Rather, “doing justice” is very much about
building and strengthening relationships betweedividuals and their
communities, which connotes the “language of emgtioare, [and]
affective ties.*?

Make no mistake. In the context of deportable igmamts, the more
passionate view of justice could lead to an apgrotdm@t emphasizes
mutual responsibility between the state and theviddal, rather than
simply the right of the individual to remain freeofn monitoring by
immigration officials. This is a rejection of arexept of liberalism that has
come to rely on a belief in “freedom of the indiwad from arbitrary
external authority,” where the individual is theotsce of his or her own
moral values”—a concept that has “shaped the Westerld over the past
several hundred year$” For immigrant adjustment in the United States,
liberalism’s focus on the individual, at the expew$ relationships that can
nurture human well-being, is misplaced. Describibgralism as a system
that promotes a view that “people do not need opieaple,” where “all
they need is a system of rules that will constifutecedures for resolving
disputes as they pursue their various interestay be an overstatemefit.
Liberal visions of justice, however, definitely lea@a strong bias toward
individualist value$?®

IV. ALTERNATIVES TODEPORTATION

The current deportation process should include rralteves to
automatic removal from the United States. Rehalitin of individuals

#¥1d. at 43.

“01d. at 44.

41 Anthony Bottoms, Avoiding Injustice, Promoting Legitimacy and Redaghips in
RELATIONAL JUSTICE, supranote 38, at 53.

“21d.

43 Burnside supranote 38, at 47 (citation omitted).

41d. at 47 (citation and internal quotation omitted).

“1d.
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with criminal convictions was a critical issue irecion 212(cf®
Immigration judges were able to consider the testiynof friends, family,
employers, probation officers and counselors ineprtb decide if the
person had sufficiently rehabilitated his or heleli Naturally an
individual's crime, time spent in prison, curreivirig situation, character,
family support, employment and personal effortsredtabilitation came
into consideratio® Unlike their U.S. citizen counterparts, non-atis
face double-punishment for their crimes. Firseytimust complete their
sentence and secondly, they are exiled from themeh and family.
Deportation is the most final and permanent puneftnan individual can
face.

In order to implement a more passionate removalge®, space should
be provided, at the very least, for the voice eftspondent and his or her
family and community to be heard. The reinstatenaérsection 212(c)-
type relief is a starting plad@. In this way, the immigration judge, who is
in a good position to assess the individual facés, consider evidence of
rehabilitation, remorse, family support, and praspéor the futuré® For
example, a proposal contained in the Family Recatifbn Act of 2002
would have restored the possibility of discretigneglief for a longtime
lawful permanent resident who was brought to thetddnStates while
under the age of sixteéh. Another proposal would have restored the
possibility of discretionary relief for a longtimawful permanent resident
who could establish that deportation would be “agiathe best interests”
of his or her “citizen child*®

6 Nancy MorawetzRethinking Retroactive Deportation Laws and The Puecess Clause73
N.Y.U. L. ReEv. 97, 104, 110 (1998).

47|d. at 110 (citingin re Marin, 16 I. & N. Dec. 581, 584-85 (B.I.A. 1978)).

“8|d. (citing Marin, 16 I. & N. Dec. at 584-85).

“° An argument might be made that the starting piairthe context of Cambodian refugees is to
bar deportation of anyone who entered the UniteteStas an infant or young child. One proposal for
a “Youth Bar” to removal is the following:

As a matter of public policy, any individual whed their homeland for fear of
persecution while under the age of six and was &deitted to the United States as
a refugee or parolee or who was granted asyluni seahsulated from deportation
proceedings. The reasoning behind the youth khatsfor all intents and purposes,
such individuals no longer have attachments ta theinelands. Their subsequent
behavior and lifestyles purely are the productedfigee experiences and life in the
United States.
Bill Ong Hing, Legislative Proposal for a Cambodiand Refugee Enactment (the CARE Bill) (July
21, 2003) (on file with Connecticut Law Review).

%0 See infranotes 56-8@nd accompanying text.

1 Family Reunification Act of 2002, H.R. 1452, 107@ong. § 2(a)(4)-(5). The Act was
reported out of the House of Judiciary CommitteeJoly 23, 2002. 148 @\G. REC. D809 (daily ed.
July 23, 2002).

%2 H.R. 5035, 109th Cong. § 1 (2006). This propeeas introduced on March 28, 2006. 152
CONG. REC. H1196(daily ed. Mar. 28, 2006) (statement of Rep. Seyan
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Those who supported eliminating section 212(ckefdbr aggravated
felons in 1996 were frustrated with the way in whimmigration judges
exercised discretionary religf. “The per se bar for some felons can be
seen as a legislative attempt to control the egeraf discretion by saying
that no circumstances could justify relief from dgption when the crime
is one classified as an ‘aggravated felor§.”"Much of that concern was
overblown. In fact, obtaining section 212(c) rekeas not automatit’
Furthermore, in my experience immigration judgesovgnanted section
212(c) relief routinely warned respondents thathéy recidivated, the
exercise of favorable discretion on behalf of tespondent in the future
was unlikely.

Yet, the concern that opponents of section 212¢tiefr had that
immigration judges were too lenient should makavosder if some other
options ought to be available to immigration judgésnder the pre-1996
framework, the judge handling the case of a lomgteesident (at least
seven years) who was convicted of an aggravatedydiad two choices:
to deport or to grant section 212(c) refief. In either scenario, the
respondent had no further contact with governméittials after the order
was enforced. One wonders whether something slaportation could

%3 SeeMorawetz,supranote 46, at 157 (citation omitted).

#d.

% See, e.gIn reMarin, 16 I. & N. Dec. 581 (B.l.A. 1978).

%6 When | handled section 212(c) cases, both asa $egvices attorney and in conjunction with
law school clinical programs, occasionally judgd®mwvere not happy with these two extreme options
would create an in-between option. They would ddy taking some evidence at an initial hearing,
and then later continuing the matter for severahtin® (sometimes for more than a year) until
eventually holding a final hearing. That way, fhége created an informal probationary period, riyri
which time he could get a sense of how the respundeuld behave. The experience of other
immigration attorneys was similar:

The award of a [212(c)] waiver depended not onlythen nature of the criminal
conduct, but also on the immigrant’s life after eoitting the crime. Like a parole
board, the immigration judge would look at whetlige individual had genuinely
rehabilitated. As in the case of an inmate whad ¥é@te a parole board, the
immigrant could conform his or her conduct to thxpertations of the reviewing
body. But unlike in the parole board context, vehesviews take place during the
course of a sentence, the waiver of deportatiooge® could also serve as a forum
for considering the long term record of those pessagainst whom deportation
proceedings were initiated years after they hadnoitted their crimes and served
any criminal sentence.

Morawetz,supranote 46, at 110 (citation omitted).
This waiver process protected the interests ofitiraigrant who may have built a
life of work, family, and community based on thedarstanding that his or her past
conviction would not lead to deportation. It ajsmtected the interests of all of
those whose lives were intertwined with that of themigrant, including family
members, employers, and the employees of immigreinésoperated businesses. In
practice, approximately half of the long time penmat residents who sought relief
from deportation were granted such relief.
Id. at 110-11 (citing Mojica v. Reno, 970 F. Supp.,1808 (E.D.N.Y. 1997)) (internal citations
omitted).
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be created that would address concerns raised thythe proponents and
opponents of deportation.

Given the special challenges faced by groups sschefugees and
other low-income immigrants, a system that adoptgehabilitative
approach to justice might be most appropriate. elationship-building
theme ought to be central to that approach, bectuee children need
assistance with relationship-building in the fandllyd with community’
What some term as relational justfeewith the goal of avoiding injustice
and promoting legitimacy and good relationships—esa& good deal of
sense as a set of guiding principles for the rempxacess. This set of
principles is capable of being translated into ficac Experts in relational
justice may approach criminal justice from divernsackgrounds and
philosophies. They share an understanding, howévatr problems result
from relationships that have failed, “between indizals, between
individuals and institutions, and between individuand communities,”
and that societal justice is all about repairingsthrelationships.

A relational or restorative approach is premised tba goal of
rehabilitating the individual, sometimes using graherapy, counseling,
and even job training. Studies have demonstrated that although
socioeconomic factors such as poverty may lead rime¢ families,
schools, and “informal social bonds” could play orjant roles in
changing individual paths.

Consistent with a sociological theory of adult
development and informal social control, . .. wearfd that
job stability and marital attachment in adulthooderev
significantly related to changes in adult crime—#tenger
the adult ties to work and family, the less crime @eviance
occurred .... Despite differences in early dinilod
experiences, adult social bonds to work and fanhidd
similar consequences for the life trajectories & t500
[identified juvenile] delinquents and 500 contrfile., non-
delinquents in adolescence]. In fact, the paranmeggmates
of informal social control were at times nearly niteal
across the two groups.

Focusing on restoring relationships is apparemthe twell spent in terms
of reducing recidivism.

57 SeeHing, supranote 13, at 935-39 (discussing why youth turn imerin the Cambodian
community).

%8 SeeBurnside supranote 38, at 42.

% David FaulknerRelational Justice: A Dynamic for Refgrin RELATIONAL JUSTICE, supra
note 38, at 159, 159.

€0 Bottoms,supranote 41, at 54 (internal citations omitted).

®11d. at 63 (internal citations omitted).
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In contrast to the incapacitation view of justice aimply an
“instrument of social control for protecting thenotent from the guilty,”
relational justice is premised on a belief thativicbals are capable of
change:

to improve if they are given guidance, help and
encouragement; to be damaged if they are abused or
humiliated. It emphasizes respect for human digad
personal identity. It looks more toward puttingngs right

for the future and to make things whole than toighing the

past (although the latter may sometimes be parthef
former)®?

This philosophy seems quite relevant in the defpiortacontext, where the
respondent has already served and completed ansenter the criminal
offense. The deportation setting is all about filtere. That is where
guidance and encouragement to become reincorpdrdatethe community
makes so much sense.

Relational justice recognizes that conventionalmoral justice
institutions (i.e., courts, police, probation depmnts, community
agencies), who, hopefully, would understand ther@gagh, are not solely
responsible. “Informal networks,” including familfriends, neighbors,
emplcg%/ers, and perhaps even victims, must steppupake the process
work.

Proponents of relational justice point to an addil set of values that
needs to be engrained in the system if it is tokvpwoperly:

all those involved in the criminal justice proces®uld treat
people with whom they come into contact—in whatever
situation or capacity—with courtesy, dignity andspect.
This may seem obvious, but it is all too easilyrtaaked in
practice. It requires people to be prepared tp atal listen,
to answer questions and hear arguments or conglaind to
give reasons for decisions. . . . It seeks togiesa sense of
being valued as a human being, and of some hopéhéor
future, even if the person has done something flithad
wrong. . . . It tries to respond not only to sitaas as they
present themselves, but also to look for unspoigrsdhat a
person may need an explanation or reassurance,t@and
remember those who may be worrying unnoticed oeems

%2 Faulkner supranote 59, at 160—61.
%1d. at 162.
% 1d. at 162-63.
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The current removal process for aggravated feldms kave grown up
in the United States contains none of these compsrae values. Relief is
altogether foreclosed for them. Information onirthiges, their families,
their community, and their rehabilitation are dedmnigrelevant. The
immigration laws have made deportation part of tmeminal justice
process.

While a rehabilitative approach to deportable refgyshould inspire
new, creative options, the criminal justice sysfmovides some examples
that might be considered. Some options are availaior to trial, while
others may be considered after a finding of gui@onsider the use of
probation office reports and recommendations, jalediversion programs,
group therapy, anger management, drug rehabilitapoograms, and
community service options. Some jurisdictions hadepted restorative
justice or relational justice programs that haveuaderlying premise that
may be particularly appropriate to consider as #srrative to the
deportation of refugees. If one assumes that amignant and refugee-
receiving country bears some responsibility tosidgsi the adjustment of
newcomers to their new culture, then a program hspponds to criminal
behavior in a manner that seeks to repair damageetoommunity and/or
to encourage the respondent to take responsiflititis/her actions on the
road to rehabilitation is worthy of consideration.

Even the probation officer or department entityt tisasuch a critical
part of the criminal justice system offers ideasaosider. “[P]robation is
a post conviction process which serves as an aligento incarceration®
“[Nts fundamentalraison d’etre[is] the reformation of the defendant in the
society in which he must eventually liv&€.” “The defendant is released
under the supervision of a probation officer” asgubject to “reasonable”
court-imposed conditiorf. Probation officer reports are critical to the
process: “A probation report is a written accouinth@ probation officer’s
investigations, findings, and recommendations miggrthe defendant’s
fithess for probation. The purpose of this refpetb assist the sentencing
judge in determining an appropriate dispositiontted defendant’'s case
after conviction.®

Besides information on the basic facts of the easkcrime, the report
can include information on prior criminal condutite defendant’s social
history, family, education, employment, income,itaily service, medical
and psychological history, an evaluation of factoedating to the

% David. H. Melnick, Commen®robation in California: Penal Code Section 12@® CaL. L.
REv. 651, 652 (1962).

61d.

71d. at 652-53.

5 CaL. CRIM. DEF. PRAC.: SENTENCING AND PROB., PROBATION PROCEDURES 90.03[3](1)—
(11) (2004).
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disposition, recommendations, and a reasoned digcu®f aggravating
and mitigating factors affecting sentence lengttwbether imprisonment
is even necessafy. The use of probation-type reports may even saief
harshest enforcement supporters. Congressman Lamiln, one of the
critics of the old section 212(c) relief, acknowged that deportation
should not always result. He suggested that inatign officials exercise
prosecutorial discretion and not seek deportationhardship caseS.
Furthermore, he suggested that agents should figdwatidship aliens who
would not be deported.

In diversion programs, criminal cases are “divertad of the criminal
justice system. In such programs, courts generalfjire offenders to
participate in a treatment or rehabilitation progran lieu of being
incarcerated® Criminal charges are dropped upon successful k=iop
of diversion programs, sparing offenders from tiignsa that comes with a
criminal conviction” Either the prosecution or defense counsel masr off
diversion to offenders. Defense counsel may watil @ defendant’s first
court appearance and ask the judge to order amu&ien for diversion.”
Those referred to diversion meet with a probatiffiter who conducts an
investigation and prepares a report regarding titatslity for diversion.
The recommendation may specify the type of prograost suitable for
the offender?

Requiring offenders to perform community service asmother
alternative. Here, courts assign offenders to workcompensated, for
non-profit organizations or for governmental orgations instead of
serving jail time’® Requiring community service holds offenders
accountable by making them repay society and eagegra more positive
connection with the community. Local communityvées coordinators or
probation officers administer community serviceesed The orders often
involve work in community centers. Community seeviis usually
imposed in conjunction with other forms of punisimtiiesuch as probation,
fines, or restitutiorf’

In another option, courts order offenders out efrthomes for a fixed
term and place them in group living arrangemengshsas residential

€ 1d.

0 Seel ewis, supranote 37.

d.

2 Nolo Law: Sentencing Alternatives: Prison, Probati Fines, and Community Service,
http://www.nolo.com/lawcenter/ency/article.cfm/ottj®/FF6855E8-383B-441D-86 FBBA60OCE6GBES
64/catlD/428413CA-3B6B-48E3-B69FDF80F4D8EYSSD (Msited May 30, 2007).

73

Id.

1d.

5 1d.

®1d.

d.
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treatment facilities. Under this scheme, clinieadd counseling staff
provide regular mentoring, counseling, and treatnfen drug abuse to
offenders”®  Clients receive treatment for substance addictamd
alcoholism. The group living centers may offer -@mmeone counseling,
group therapy, educational lectures, relapse pt@rengroups, and
individualized treatmerf. The goal is for residents to learn to become
self-sufficient, contributing members of society.

The idea behind many of these options is not sirtidy imprisonment
may be appropriate, but that rehabilitation isa p@ssibility. In the same
vein, analogous options in the immigration enforeatncontext ought to
recognize that rehabilitation is not only a pod#ibi but ought to be
promoted given the background and circumstancesgroups like
Cambodian refugees. A constructive rehabilitatqpproach benefits the
individual as well as the family, the communitydathe whole of society.
In contrast, the destructive forces of deportatimeak havoc on all the
parties and their relationships.

The world of corporate fraud prosecutions also sstgyan interesting
tool that could be useful in developing alternadiv® deportation for
criminal aliens. In response to the extent of ocafe scandals, federal
prosecutors have adopted strategies to manage ¢neplexity of
prosecutions and to foster better behavior on #reqs corporation&’ For
example, by using prosecution guidelines set fartthe Department of
Justice’s famous McNulty Memorandurmprosecutors can elect to defer
prosecution in cases where the corporation coogenatith investigatory
agents and takes remedial actions to remedy égaillbehavior& This
culminates in a deferred prosecution agreement (DBétween the
government and the corporation, which is essentaflorm of probation,
or “pretrial diversion,” where the government susggecharges against the
company if all the details of the agreement arfilled.*

Prosecutors agree not to pursue the charges adsrtoss
them with prejudice after a period of time (genlgraktween
one and two years) if the corporation honors alihef terms
of the agreement. In return, corporations undertatorms,
pledge active and complete cooperation with theoomp

8 See, e.g.Support Systems Homes, Residential Alcohol andgCRehabilitation at Support
Systems Homes, http://www.drug-rehabilitation.camsiiential_treatment.htm (last visited May 30,
2007); US Drug Rehab Centers Directory, http://wusdrugrehabcenters.com/ (last visited May 30,
2007).

9 US Drug Rehab Centers Directosypranote 78; Support Systems Homsspranote 78.

8 gSeelisa Kern Griffin, Compelled Cooperation and the New Corporate CrithiRracedure 82
NYU L. Rev. (forthcoming 2007) (manuscript at 101, 10&yailable at http://ssrn.com/abstract
=970684).

8 See idat 107-08.

#1d. at 110.
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investigation, and pay substantial civil penaltéasl victim
restitution. Companies will often be required togage the
services of a monitor or examiner during the dinerperiod
to review and report on compliance effdits.

DPAs provide tremendous rehabilitative incentiveshte corporations
that are party to them. This innovation in the @f corporate scandal
where billions of dollars may be involved and the$ of officers, board
members, employees, and shareholders are at sitsakadaptable to the
criminal immigrant deportation setting. Why not mitor and impose
conditions on such individuals for a reasonabldéogenf time to see if
rehabilitation is possible? Why not provide goveemt attorneys or
immigration judges with the authority to implementh conditions?

V. CONCLUSION

Ridding the country of criminal elements attribuéalio foreign
sources is an admirable goal, but there are seasgaiments against using
deportation as the means to achieving this gohlk fiFst is the impact that
deportation has on citizen family members and eyggld Second, many
deportable foreign nationals have resided in thdtddnStates since
infancy. Third, deportation implies a failure dmetpart of the criminal
justice system to rehabilitate incarcerated perstorsing them to serve
sentences imposed by U.S. courts and leave thetrgounmediately
afterwards in order to protect the public. Retmgk removal and
developing reasonable alternatives is a challertigg tequires our
immediate attention. Our current deportation poliestroys the lives of
those who fall prey to it, and it destroys U.S. ila@s and communities in
the process. Nothing is gained, and ultimatelyall/éose.

8d. (internal citations omitted).



