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Symposium Thank You 
 

On October 30, 2009, Connecticut Law Review hosted a Symposium, 
Redefining Work: Implications of the Four-Day Work Week.  Scholars 
from across the United States, Canada, and England gathered to explore 
the benefits of and challenges posed by a four-day work week.  The 
Symposium proved to be both timely and thought-provoking, especially in 
light of the United States’ recent economic downturn and soaring 
unemployment rate.  This Issue collects the papers presented by twelve of 
the participants at the Symposium.  Connecticut Law Review is honored to 
publish what promises to be a valuable resource as an increasing number of 
public and private employers continue to reexamine how people work. 

* * * 
The efforts of many made this Symposium possible.  Connecticut Law 

Review would like to thank each of the Symposium’s participants, 
moderators, and attendees.  A special thanks to University of Connecticut 
School of Law Associate Dean and Professor Michael Fischl and Dean 
Jeremy Paul—their enthusiasm and guidance was instrumental to the 
Symposium’s success.  Connecticut Law Review would also like to thank 
Associate Dean Ann Crawford, Julia Dunlop, and Michelle Helmin for 
their institutional support. 

* * * 
Many thanks to the Law Review’s Volume 42 Symposium Editors, 

John Langmaid and Patrick Murphy.  Finally, thank you to Connecticut 
Law Review’s Managing Editor, Courtney C. Scala, and all of the Law 
Review’s staff and editors, whose tireless efforts and careful editing made 
this Issue a reality. 

 
Drew K. Barber 
Editor-in-Chief 
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  Article 

 

Four-Day Work Weeks: Current Research and Practice 

REX L. FACER II  &  LORI L. WADSWORTH 

 
This Article addresses two issues relating to compressed work weeks.   

First, we present the findings of our research on four-day work weeks.  
Second, we discuss the practice of compressed work weeks, including an 
implementation framework and specific results from Utah’s 
implementation of a four-day work week for state employees.  

The authors’ research on alternative work schedules stems from three 
major projects.  First, the original study focused on one city using a four-
day work week.  Second, we conducted a national survey of municipal 
human resources managers seeking information on municipalities’ 
experiences with alternative work schedules, with specific attention paid to 
the four-day work week.  Third, we present preliminary results of employee 
survey data from several municipalities regarding their experiences with 
alternative work schedules.  

The second major theme of this Article targets the practice of 
compressed work weeks.  We briefly present a framework to guide 
organizations considering implementation of a compressed work week 
schedule.  This is followed by a discussion of some of the milestones and 
major findings from Utah’s experience with a four-day work week.  These 
findings are the result of employee surveys, citizen surveys, and 
organizational performance measurement. 
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Four-Day Work Weeks: Current Research and Practice 

REX L. FACER II  &  LORI L. WADSWORTH* 

I.  INTRODUCTION 

The use of a four-day work week has recently received a great deal of 
media interest.  With increased energy costs, many organizations are 
looking for strategies to decrease overhead expenses.  One strategy 
organizations have implemented is a four-day, ten-hour work week, which 
generally results in closing on the fifth day of a traditional work week.  
Potentially, this arrangement will lead to a decrease in energy costs for 
employers and travel costs for employees.  Research suggests that there are 
other benefits under such a program.1 

Simultaneously, more employees are seeking greater opportunities to 
spend time with family and friends outside of the workplace.  This 
increased interest results in employees who want not only a successful 
career, but also a successful life outside of the workplace.  Balancing 
activities in the work and family domains creates significant challenges for 
today’s employees.  Employees are increasingly interested in programs and 
policies that will help them balance their work and non-work 
responsibilities.  In response to this greater emphasis on work/life balance 
by employees, many organizations are looking for ways to assist their 
employees in attaining balance between work and family.  For example, 
one common strategy is the use of alternative work schedules, which 
include flextime, job sharing, telecommuting, and compressed work weeks.  
Flexibility varies for each form of alternative work schedule, and each has 
its advantages and disadvantages. 

Flextime schedules allow employees to start and finish work at times 
other than the traditional eight-to-five time period.  Most flextime 
schedules have constraints on acceptable stop and start times, and 
organizations often require all employees to be at work for the core hours 
of the work day (e.g., the organization might require all employees to start 

                                                                                                                          
* ��Rex L. Facer II, Ph.D., is Associate Professor and Warren Jones Fellow of Public Finance and 

Management at Brigham Young University’s Romney Institute of Public Management.  His research 
focuses on alternative work schedules, budget and personnel reform, and infrastructure financing.  Lori 
L. Wadsworth, Ph.D., is Assistant Professor in the Romney Institute of Public Management at Brigham 
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balancing the interaction between work and family, specifically on social support, alternative work 
schedules, benefits, and mentoring. 

1 Lori L. Wadsworth, Rex L. Facer II & Chyleen A. Arbon, Alternative Work Schedules in Local 
Government: Cui Bono?, REV. PUB. PERSONNEL ADMIN. (forthcoming Dec. 2010). 
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their work day by 10:00 a.m. at the latest, and leave no earlier than 2:00 
p.m.).  Flextime is typically offered as a work/life balance option, but it 
also might help reduce employees’ commute times and gas consumption, 
as they are able to commute during less congested traffic periods. 

Job sharing is a schedule that splits one job position among two or 
more workers.  This is also often used as a work/life balance option for 
valued employees who prefer shifting to part-time employment.  The trade-
offs include potential difficulties with communication and coordination of 
responsibilities2 and, in some organizations, reduced benefits (e.g., 
medical, vacation time, sick leave, 401(k)) for employees working less 
than forty hours per week. 

Telecommuting allows an employee to work from a remote location 
using computer technology.3  This schedule gives workers autonomy to 
more efficiently balance their work and life responsibilities.  In addition, 
the organization might realize cost savings as a result of lower overhead at 
the work site.  There are, however, some potential concerns about 
employee productivity and a decreased sense of camaraderie at work due 
to less face-time with employers and co-workers. 

A compressed work week schedule involves working longer hours for 
fewer days of the week.  Extending work hours limits workers’ free time 
available on working days, but workers benefit by saving on travel time 
and commuting costs, along with gaining an extra day off during the week 
to accomplish non-work tasks.  There are three common forms of 
compressed work weeks: (1) a “4/10” schedule (i.e., working ten-hour 
shifts for four days, with three days off each week); (2) a “9/80” schedule 
(i.e., a two-week schedule of eight, nine-hour work days, Monday through 
Thursday, one eight-hour Friday, and one Friday off every other week); 
and (3) a “3/36” schedule (i.e., working twelve-hour shifts for three days, 
with four days off each week).  Our research suggests that the 4/10 
schedule is the most commonly used type of compressed work week.4 

Over the last several years, we have embarked on a stream of research 
to better understand alternative work schedules.  A major impetus for this 
research was the use of compressed work weeks by cities.  As a result of 
the spike in energy prices in the summer of 2008, our research gained 
additional traction.  We have expanded our research efforts and explored 

                                                                                                                          
2 Mohamed Branine, Job Sharing and Equal Opportunities Under the New Public Management in 

Local Authorities, 17 INT’ L J. PUB. SECTOR MGMT. 136, 144–45 (2004). 
3 See JACK M. NILLES, MANAGING TELEWORK: STRATEGIES FOR MANAGING THE VIRTUAL 

WORKFORCE 1 (1998). 
4 See Rex L. Facer II, Chyleen A. Arbon & Lori L. Wadsworth, Cities Leading the Way: The Use 

of Alternative Work Schedules, in THE MUNICIPAL YEAR BOOK 2009, at 32 (ICMA 2009) (presenting 
survey data showing that, of responding cities, 33% offer a 4/10 schedule to employees, 23% offer a 
9/80 schedule, 4% offer a 3/36 schedule, and several cities offer multiple types). 
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large-scale implementations of alternative work schedules, such as Utah’s 
move to a four-day work week for most of its state employees.  In this 
Article, we first present a summary of our research results.  We then 
discuss the practice of compressed work weeks, particularly an 
implementation framework and discussion of Utah’s experience with the 
four-day work week. 

II.   RESEARCH 

This section details our research efforts over the last several years to 
understand and explore alternative work schedules.  Here, we address four 
research projects we have been working on, including initial research, 
second wave research, and our “next phase” research, which includes 
extended employee surveys, as well as an examination of the Utah 
experience. 

A.  Initial Research 

We conducted our initial research in response to a request from a small 
growing community in the West.  This city has a current population of 
nearly 30,000, having increased in population by over 170% since 1990.  
As the city grew, it grappled with providing services to its expanding 
population.  In an effort to enhance service delivery and minimize costs, 
the city adopted a modified compressed work week schedule in 2003 for 
some city departments.  Employees on the new schedule generally work 
Monday through Thursday, 7:30 a.m. to 6:00 p.m., with city offices closed 
on Fridays.5 

We collected data using two surveys.  The first data set was from an 
employee survey that explored the impact of the compressed work week on 
other issues, ranging from work/family issues to perceptions of employee 
productivity and job satisfaction.  We received completed surveys from 
132 full- and part-time employees.6  The second survey was sent to 
residents of the city.7  For this survey, we received completed and usable 
responses from 443 residents.8  Summary reports of the findings of each 
study follow. 

                                                                                                                          
5 Rex L. Facer II & Lori Wadsworth, Alternative Work Schedules and Work-Family Balance, 28 

REV. PUB. PERSONNEL ADMIN. 166, 168 (2008). 
6 Id. 
7 Rex L. Facer II, Lori L. Wadsworth & Chyleen A. Arbon, Citizen Preferences and Alternative 

Work Schedules: The Tale of One Western City (Mar. 16, 2010) (unpublished manuscript, on file with 
authors). 

8 Id. 
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1.  Employee Survey9 

Nearly 80% of the employee respondents “reported a positive 
experience with the 4/10 work week (78.5% either strongly agreed or 
agreed).”  Nearly two-thirds “reported that they agreed (15.8%) or strongly 
agreed (46.7%) that, as a result of the 4/10 work week, they were more 
productive at their job.”  A strong majority of employees reported that they 
believed that “citizen access had improved (63.9% agreed or strongly 
agreed).  Finally, very few employees reported that childcare arrangements 
were more difficult under the 4/10 work week (2.7% agreed or strongly 
agreed).”  In addition, “employees working the 4/10 schedule reported 
lower levels of work-family conflict” and higher levels of job satisfaction, 
as compared to employees working a traditional schedule.  This last 
finding is particularly important to organizations, as previous research has 
shown that work/family conflict is related to decreased productivity, 
increased absenteeism, and increased turnover.10 

2.  Citizen Survey11 

To assess the strength of resident preferences, we asked several 
questions about which hours of operation residents preferred.  For 
example, when asked if the 4/10 schedule made it easier to access city 
services, 33% of respondents agreed or strongly agreed, 33.5% indicated 
that they were neutral, and 33.5% disagreed or strongly disagreed.  When 
asked if they preferred the 4/10 schedule, again about one-third (35%) of 
respondents agreed or strongly agreed.  A slightly higher portion of 
respondents indicated a strong preference for a traditional schedule (44.1% 
agreed or strongly agreed).  Interestingly, about the same portion of 
residents (43.7%) indicated that it is important to conduct business with the 
city before and after their work day.  These results highlight a mixed 
pattern of responses, which underscores the challenge of providing services 
to citizens with mixed preference sets or expectations. 

Residents with more positive attitudes toward the 4/10 work schedule 
had higher evaluations of the city’s services as measured by eight different 
service scales.  For five of the eight scales, these differences were 
statistically significant—the largest difference was for the “Employee 
Evaluation Scale.”  On average, respondents with positive views of the 
4/10 work week evaluated employees 0.26 points higher in their 
evaluations (p = 0.004) on a five-point scale.  The other four significant 
differences were for the evaluation of the quality of life in the community, 

                                                                                                                          
9 A complete report of the findings are available in Facer & Wadsworth, supra note 5, at 168–76. 
10 Jennifer L. Glass & Sarah Beth Estes, The Family Responsive Workplace, 23 ANN. REV. SOC. 

289, 296 (1997). 
11 A more detailed summary of the survey results can be found in Facer, Wadsworth & Arbon, 

Citizens Preferences, supra note 7. 
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the services management scale, drug and crime prevention, and public 
works. 

B.  Second Wave Research12 

Our second wave of research sought to understand the prevalence of 
alternative work schedules and the benefits and drawbacks, especially from 
the organization’s perspective.  Focusing on municipalities, we drew a 
random sample of cities with populations over 25,000, which we used to 
conduct a phone survey.  Responses were specifically collected from the 
human resources (“HR”) professional with the best understanding of 
alternative work schedules in their organization—this was generally the 
HR director—and we collected responses from a total of 151 cities. 

More than half (56.3%) of all cities surveyed reported offering some 
type of alternative work schedule to their employees.  The most common 
type of alternative schedule reported by responding cities was the use of 
compressed work weeks, with nearly half of all cities (46.4%) indicating 
that they offer them to at least some of their employees.  The 4/10 schedule 
was the most common type of compressed schedule reported by 
respondents.  The next most common alternative work schedule offered 
was flextime, with over one-third (34.4%) of responding cities offering this 
type of schedule.  The other three options—job sharing, telecommuting, 
and other types of alternative work schedules—were offered by less than 
10% of cities.  Interestingly, many organizations offered more than one 
type of alternative work schedule to their employees. 

Nearly half of the respondents (48.2%) indicated that improving 
employee morale was an important factor in deciding to offer an 
alternative work schedule.  The second most commonly cited factor was to 
support employee work/life balance (45.9%).  These factors were typically 
seen as benefits to the employee, rather than to the organization.  The next 
most frequently cited factors, however, all benefit the organization: 
increasing productivity (43.5%); extending business hours (40%); reducing 
costs (31%); decreasing absenteeism (29%); and increasing the ability to 
attract talented employees (28%). 

The HR directors reported that the most common organizational 
benefits from alternative work schedules were improved employee morale 
(64% of respondents), improved work/family balance (54%), improved 
customer service (46%), and increased employee productivity (41%).  In 
addition, they reported cost savings for the city due to decreased overtime 
and overhead costs.  Several HR directors suggested that offering 

                                                                                                                          
12 A complete discussion of this research will appear in Wadsworth, Facer & Arbon, Alternative 

Work Schedules, supra note 1.  
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alternative work schedule options decreased absenteeism and improved 
their ability to attract talented employees. 

HR directors also reported organizational drawbacks to alternative 
work schedules.  The most frequently reported drawback was difficulty 
with scheduling, particularly with meetings between those who work a 
4/10 schedule and those who were on the traditional schedule (39%).  The 
next most frequently cited drawback was decreased face-time for the 
employee (24%).  The other drawbacks reported—decreased morale and 
productivity, increased absenteeism, customer service complaints, and 
cost—were each reported by fewer than 10% of the HR directors.  These 
drawbacks suggest that managing schedules and career opportunities for 
employees will be important factors to address as organizations offer and 
manage alternative work schedule options. 

C.  Next Phase Research: Extended Employee Survey 

Following up on the first two studies, we decided we needed to better 
understand how employees were impacted by an alternative work schedule.  
To do this, we seized two different opportunities.  First, with Utah’s foray 
into the four-day work week, we had the opportunity to help design 
surveys on employee perceptions of their work schedules.  Data collection 
occurred at three different time periods.  The first survey responses were 
collected about one month prior to the start of the four-day work week, the 
second survey occurred three months after implementation, and the third 
survey was administered nine months post-implementation.  We present 
details of the Utah surveys later in this Article.13 

The second opportunity spun off of our survey of municipal HR 
directors.  Each respondent was asked if he or she would be willing to 
participate in a follow-up study of their employees.  In addition to those 
who indicated that they would be willing to participate, we also invited 
other organizations to participate in the Extended Employee Survey 
(“EES”).  To date, the EES has collected responses from more than 1300 
employees of cities in a total of five states.  

Preliminary findings from the EES highlight findings similar to our 
earlier research.  EES respondents work both traditional and alternative 
schedules.  Fifty-four percent are on an alternative work schedule, with the 
4/10 being the most common (43% of respondents).14 

In order to examine the impact and experience of employees on an 
alternative work schedule, we compared their responses with those on a 

                                                                                                                          
13 See infra Part III.B. 
14 These findings are the preliminary results of an unpublished study being conducted by the 

authors.  We are currently collecting data for this project, and therefore have not begun the writing 
process.  
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traditional work schedule.  First, we looked at job satisfaction.  This scale 
included five items measuring levels of satisfaction based on job, pay and 
benefits, and the organization, as well as employees’ turnover intentions 
and whether their job contributed to a better community.  For all five 
items, those employees on an alternative work schedule reported higher 
positive levels of job satisfaction. 

Second, we compared responses regarding work/family balance for 
employees working a traditional schedule with those on an alternative 
work schedule.  The scale included five items to measure satisfaction with 
work/family balance.  Again, levels of work/family balance were higher 
for those on alternative work schedules. 

In order to measure employee perception of alternative work 
schedules, we asked those on such a schedule to comment about their 
overall satisfaction with it.  Over 80% responded that their experiences 
with an alternative work schedule were positive.  Nearly 70% indicated 
that, as a result of their schedule, they are more productive at work.  In 
addition, 60% believed that alternative work schedules improve a citizen’s 
access to government services. 

Because one of the concerns about alternative work schedules is 
difficulty with scheduling, we also asked employees about potential 
inefficiencies in coordinating schedules and found that less than 15% of 
respondents experienced such problems.  Finally, over 90% of these 
respondents would recommend alternative work schedules to other 
employees or employers. 

Our next area of interest was how an alternative work schedules impact 
employees.  We asked employees about their time and experiences, both 
inside and outside the workplace.  Employees reported that they were 
absent less often and worked less overtime.  In addition, they spent more 
time with family and friends, exercised more often, had more time to work 
on projects, and were better able to manage their errands, all due to an 
alternative work schedule.  One surprising finding was that employees 
reported that they did not eat out more often, but actually ate dinner 
together as a family more frequently.  Lastly, we found that alternative 
work schedules do not seem to affect levels of volunteering. 

III.   PRACTICE 

The study of compressed work weeks provides an opportunity for 
research and practice to influence each other.  During the process of data 
collection and research, we discovered that there is little recent research on 
compressed work weeks15 and few organizations assess their own 

                                                                                                                          
15 See generally Robert C. Bird, The Four-Day Work Week: Old Lessons, New Questions, 42 

CONN. L. REV. 1059 (2010). 
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experiences with alternative work schedules.  This section presents 
application of research to practice.  First, we present a framework for 
implementing a compressed work week.  We then discuss Utah’s 
experience in implementing a four-day work week for most of its state 
workforce. 

A.  Implementation Framework 

Implementation is often the most challenging aspect to any 
organizational change.  Based on our research, we believe there are five 
key issues that need to be addressed before a successful work schedule 
change can take place: people, purpose, process, perceptions, and 
performance.16 

Before making a decision to move to a compressed work week 
schedule, managers should identify key people within their organizations 
in order to determine if and how this change may affect them.  People may 
be divided into internal stakeholders, including employees and managers, 
and external stakeholders, including customers and clients, suppliers, 
unions, and other impacted organizations. 

Establishing the purpose of the compressed work week schedule is a 
critical, though often not articulated, step for organizations.  The purpose 
should be used as a guideline for each step of the decisionmaking process 
to ensure that the program is fulfilling the established goals. 

We also recommend careful consideration about the process of 
changing to a compressed work week schedule.  Encouraging employee 
participation and input will help to alleviate potential concerns prior to 
implementation and will likely lead to positive attitudes toward the 
compressed work week.17  Employee involvement will become particularly 
important if the purpose of the change is directly related to employee 
satisfaction and morale.  In all instances, input from employees will 
enhance the organization’s ability to make a smooth transition to a 
compressed work week schedule.  If possible, organizations should allow 
for flexibility with individual employees, as many employees might need 
additional time to make the necessary adjustments for such a change (e.g., 
childcare, elder care, and transportation schedules). 

In addition to considering the type of decisionmaking process an 
organization will use, an organization must confront substantive policy 

                                                                                                                          
16 Details of the implementation framework are presented in full in Chyleen A. Arbon, Rex L. 

Facer II & Lori L. Wadsworth, Compressed Workweeks—Strategies for Successful Implementation, 
PUB. PERSONNEL MGMT. (forthcoming 2010). 

17 See Janina C. Latack and Lawrence W. Foster, Implementation of Compressed Work Schedules: 
Participation and Job Redesign as Critical Factors for Employee Acceptance, 38 PERSONNEL 
PSYCHOL. 75, 88 (1985) (noting the interrelationship between employee participation and alternative 
work schedule endorsement). 
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issues in determining how they will implement a compressed work week.  
When an organization prepares to transition to a compressed work week, 
several key HR policy issues should be considered, including overtime 
hours, vacation and sick leave, holiday pay, and training. 

Organizations should carefully consider the perceptions of the 
stakeholders involved.  Not only is it important to think about these people, 
but we believe it is even more important to assess their perceptions.  An 
organization might do this through surveys, focus groups, or employee 
quality groups.  Additionally, it might be beneficial to set up a pilot 
program to allow time for employee and organizational evaluations. 

Finally, considerations of performance must be evaluated.  
Unfortunately, few organizations track performance in a systematic way.  
What an organization decides to monitor will largely depend on the 
specific purpose(s) for changing to a compressed work week.  For 
example, an organization may choose to track absenteeism, turnover, and 
overtime levels through HR statistics, or productivity may be measured 
through performance evaluations and employee monitoring. 

B.  Utah’s Experience with a Four-Day Work Week 

In many ways, Utah has successfully navigated these implementation 
issues in its move to a four-day work week for state employees.  In late 
June 2008, Governor Jon Huntsman announced that Utah would implement 
a mandatory four-day work week for state workers, effective August 4, 
2008.18  This program would cover nearly 18,000 of the state’s 25,000 
employees.19  While the program would start in just over a month, 
Governor Huntsman recognized that there would need to be adjustments 
along the way.  Specifically, he stated, “We can study this for another 6 
months or we can do it, and figure it out as we go.”20 

Accordingly, Utah started to work on figuring it out.  Governor 
Huntsman argued that shifting to a four-day work week would allow Utah 
to address four key challenges: rising energy costs (gas was at an all-time 
high in the summer of 2008); the state’s poor air quality; improving service 
delivery to the citizenry; and recruiting and retaining employees.21  In 

                                                                                                                          
18 Larry Copeland, Most State Workers in Utah Shifting to 4-Day Week, USA TODAY, June 30, 

2008, at 2A; see also STATE OF UTAH, WORKING 4 UTAH, INITIATIVE PERFORMANCE REPORT, FINAL  
3–4 (2009), available at http://www.dhrm.utah.gov/Working4Utah_FinalReport_Dec2009.pdf 
[hereinafter FINAL PERFORMANCE REPORT].   

19 FINAL PERFORMANCE REPORT, supra note 18, at 19; STATE OF UTAH, DEP’T OF HUMAN RES. 
MGMT., WORKFORCE PROFILE REPORT, EXECUTIVE SUMMARY : FISCAL YEAR 2009, available at 
http://www.dhrm.utah.gov/forms/wfp/2009WorkforceProfile.pdf.  

20 Presentation slides, Jeff Herring, Executive Director, State of Utah Dep’t of Hum. Res. Mgmt., 
Emerging Issues in the State Government Work Force (Sept. 23, 2009), available at 
http://www.nga.org/Files/pdf/090923webcastemergingworkforceslides.pdf. 

21 FINAL PERFORMANCE REPORT, supra note 18, at 3. 
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order to meet these four key challenges, Utah established a four-fold 
purpose of the compressed work week schedule focusing on energy, 
environment, extended service, and the employees themselves. 

During July 2008, departments were charged with assessing how this 
change would affect their operations and their staff.  Specifically, they 
were tasked with identifying any exemptions from the four-day work 
schedule for essential services and locations.  Departments were charged 
with the task of developing strategies to maximize the four goals of the 
new schedule.  Additionally, departments had the responsibility to spell out 
the efforts they would make to mitigate the impact on their employees and 
to ensure agency productivity.  Finally, departments were asked to develop 
a strategy to communicate the change to their customers and monitor the 
schedule’s impact.22 

As a result of these early efforts, the governor recognized that the 4/10 
schedule might provide undue hardships on some members of the 
workforce.  In order to allow flexibility, a process for exemptions was 
provided.  Individuals who were granted exemptions were provided an off-
site work location for their Friday work, and, initially, the new schedule 
was designed as a one-year pilot.  Buildings would be shut down on 
Fridays for most state agencies, excluding essential services such as 
corrections and public safety.  Utah also had to make some initial 
adjustments to holiday and leave policies, as a holiday would no longer be 
eight hours, but ten.  For the duration of the pilot, the State moved from 
eleven holidays (eighty-eight hours) to nine holidays (ninety hours).  
Nonetheless, it was clear this was an issue that would need to be addressed 
further.23 

As appropriate for its pilot program, Utah was committed to evaluating 
the change and allowing the acquired information to shape the final 
decision.  In order to make those evaluations, the State conducted three 
rounds of employee surveys.  The first survey occurred prior to the start of 
the new schedule in an effort to help identify any major challenges.  The 
second and third surveys occurred three months and nine months after 
implementation of the new schedule, respectively.  In the midst of the new 
schedule, Governor Huntsman was nominated and confirmed as the 
Ambassador to China, and Lieutenant Governor Gary Herbert became 
Utah’s new governor.  As a result of this change, the pilot was extended to 
give Governor Herbert sufficient time to make his assessment of the 
compressed work week schedule. 

As part of this assessment, we conducted surveys of local government 
leaders and the general citizenry.  Both surveys provided support for the 
                                                                                                                          

22 See generally STATE OF UTAH, WORKING 4 UTAH, INITIATIVE PERFORMANCE REPORT, 
BASELINE DRAFT (2008), available at  http://www.utah.gov/governor/docs/Working4UtahReport.pdf. 

23 Id. 



 

2010] FOUR-DAY WORK WEEKS: CURRENT RESEARCH AND PRACTICE 1043 

compressed work week schedule.  Accordingly, Governor Herbert 
announced on December 2, 2009, that the four-day work schedule would 
become permanent, albeit with some minor modifications.  From the 
survey results, citizens indicated that they wanted Friday access to the 
Division of Motor Vehicles (“DMV”) and the Driver License Division.  As 
a result, one centrally located office now provides services on Fridays.  
Governor Herbert noted, “Our top priority is to provide the best possible 
customer service to Utah citizens . . . . Utahns have told us they like the 
extra hours in the morning and evening, but that they also need access to 
these two areas of state government on Fridays, and we’ve listened.”24 

The remainder of this Article presents a summary of Utah’s evaluation 
efforts.  Because Utah had carefully considered its purpose prior to 
implementation, it was able to focus its evaluation on the four-fold purpose 
of the program—energy, environment, extended service, and employees. 

1.  Results 

a.  Energy 

To assess energy consumption,25 Utah monitored the 125 largest state 
buildings that were on the 4/10 schedule.  The State evaluated one year’s 
worth of energy data from August 15, 2008, to August 15, 2009, and then 
made adjustments to normalize the data for unseasonal weather.  Prior to 
normalizing the data, it appeared that there was a 12% reduction in energy 
consumption.  After normalizing the data, however, the overall energy use 
reduction fell to 10.5%.  Specifically, electricity consumption was down by 
6%, and natural gas consumption was down by 16.5%.  Overall, the State 
reduced energy spending by $502,000.26 

Utah had initially hoped to save $3 million on its energy expenditures.  
This goal assumed an energy reduction of 20% and that high energy prices 
from the summer of 2008 would continue.  Fortunately, energy prices 
dropped, but this resulted in reduced savings.  Also, the State did not 
anticipate that some buildings would stay open to accommodate offices 
that were shared by employees still on traditional schedules, nor did it 
consider that there were several lab areas with sensitive equipment that 
required constant temperature control.  The final factor that affected energy 
consumption was that many employees were leaving lights and computers 
on over the long weekend.  During the middle of the implementation, this 

                                                                                                                          
24 Press Release, Gary R. Herbert, Governor of the State of Utah, Governor Extends Four-Day 

Workweek, Extends Services in Targeted Areas (Dec. 2, 2009), available at http://www.dhrm.utah. 
gov/Working4Utah_PressRelease.pdf. 

25 For a more detailed report of the impact on energy consumption and costs, see FINAL 
PERFORMANCE REPORT, supra note 18, at 4–9. 

26 Id. at 3. 
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was recognized, and the State began to encourage employees to turn off 
lights and computers when they left the office every Thursday.27 

b.  Environment 

Utah’s highly concentrated population along the Wasatch Front, a 
narrow area of approximately 100 miles, creates significant challenges to 
air quality.  This is one of the reasons that the environment, specifically air 
quality, was included as a purpose of the Utah program.  As a result of the 
decreased energy consumption, the State reports that it decreased carbon 
emission by 4546 metric tons, and reduced other greenhouse emissions by 
8000 metric tons annually. By changing commuting patterns, Utah has 
reduced annual gasoline consumption by an estimated 744,000 gallons.  
Finally, Utah has experienced a reduction of three million miles traveled 
by the fleet of state vehicles, resulting in a savings of $1.4 million.28 

c.  Extended Service 

Measuring the impact and benefits of extended service is perhaps the 
most challenging of the program’s purposes.  Data from the Utah program, 
however, highlight the benefits of extended service.  For example, wait 
time at the DMV is down from 11.4 minutes to 7.3 minutes, without 
sacrificing customer satisfaction.  The Central Region of Workforce 
Services reported that 826 people per week were served in extended hours.  
It is important to note that this was occurring while there was a 10% 
increase in unemployment insurance filings.  Most telling, however, were 
the results from a statewide poll.  Sixty-six percent of respondents 
indicated that Utah should continue the 4/10 schedule, while 20% indicated 
the program should be discontinued.  Only 4% of respondents indicated 
that extended hours of service Monday through Thursday were bad for 
Utah.  Seventy-three percent of respondents indicated that the 4/10 
schedule was able to meet their needs.  Almost 80% of respondents 
indicated that the 4/10 program did not impact them or their family, while 
72% of respondents indicated that the 4/10 work schedule was a good way 
for the State to save money.29 

d.  Employees 

In the third round of data collection, employees were asked about their 
work schedule preferences via the following question:  “Do you want to 
continue with the four day/ten hour work schedule or go back to your 
schedule prior to the Working 4 Utah initiative?”  In response, state 
employees expressed very strong support for the new schedule, with 82% 

                                                                                                                          
27 Id. at 3–15. 
28 Id. at 19. 
29 Id. at 9–12. 
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of the employees answering that they preferred to remain on the 4/10 work 
schedule.30 

The pre-implementation survey results suggest that employees were 
concerned about potential problems with childcare and public 
transportation.  The final survey suggests that childcare and transportation 
were less of a problem than originally anticipated.  Specifically, 20% of 
employees in the initial survey predicted problems with childcare, and 14% 
expected difficulties with public transportation.  In the final survey, only 
9% experienced problems with childcare due to the 4/10 work schedule, 
and only 8% reported a negative impact on public transportation, both 
down significantly from the anticipated negative impact.31 

Analysis of the survey results shows that the 4/10 work schedule 
reduced commuting costs for employees.  This finding provides support for 
recent research finding that compressed work week schedules significantly 
reduce participants’ total commute time, thereby increasing employees’ 
personal time to devote to household activities, or sleep.32  This decrease in 
commute time is clearly due to one fewer day of commuting.33  Less 
obvious, the decrease in travel time can also be attributed to the fact that 
employees are commuting during non-peak traffic hours.34  This decrease 
in commute time is clearly a benefit to the employees, yet also serves as a 
societal benefit due to reduced traffic congestion. 

Reducing long commute times may provide concrete benefits for 
organizations, as research shows that longer commutes yield more stress, 
more health problems, more absenteeism, more tardiness, and lower 
performance.35  Furthermore, both federal government environmental 
regulations such as the Clean Air Act, and various state laws, are becoming 
increasingly strict.  Thus, many employers are often required to reduce 
employee commuting, as cities that implement compressed work weeks 
cite a reduction in employee commuting as one of the primary purposes of 
such programs.36 

In addition to employee satisfaction with the work schedule and 
decreased commuting time, the Utah research found important 
organizational benefits related to employees.  For example, paid overtime 
decreased, providing significant savings to the State.  Specifically, the 

                                                                                                                          
30 Id. at 18. 
31 Id. at 17. 
32 See Marloe B. Sundo & Satoshi Fujii, The Effects of a Compressed Working Week on 

Commuters’ Daily Activity Patterns, 39 TRANSP. RES. (Part A) 835, 846 (2005). 
33 See Rudy Hung, An Annotated Bibliography of Compressed Workweeks, INT’ L J. MANPOWER, 

July 1996, at 43, 44. 
34 See Sundo & Fujii, supra note 32, at 846. 
35 See Giovanni Costa et al., Commuting—A Further Stress Factor for Working People: Evidence 

from the European Community, 60 INT’ L ARCHIVES OCCUPATIONAL & ENVTL. HEALTH 371, 373–75 
(1988). 

36 Wadsworth, Facer & Arbon, Alternative Work Schedules, supra note 1. 
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Department of Human Resource Management reported a reduction of 
160,926 hours during the pilot program, a decrease of thirty percent that 
they estimate to be equivalent to approximately $4.1 million.37  Other 
organizational benefits reported include decreased turnover,38 leave usage, 
and absenteeism.39 

IV.  CONCLUSION 

While the consequences of fiscal stress and the demand for greater 
work/family balance might provide the impetus for organizations to 
consider adopting alternative work schedules, there are other significant 
benefits and potential drawbacks that organizations should also consider.  
Organizations should think carefully about their implementation strategy to 
maximize benefits and minimize drawbacks.  Of course, this will require 
careful planning to understand the implications of these and other 
organizational arrangements. 

In this Article, we have presented the findings from our research on 
alternative work schedules, particularly compressed work weeks.  Most of 
the research suggests greater benefits than drawbacks for individuals, as 
well as organizations.  Clearly, there is a need for additional research in 
this area to further explore the impact of compressed work weeks. 

We have also presented information regarding the practice of 
compressed work weeks.  Our framework suggests the five key areas—
people, purpose, process, perceptions, and performance—as vital elements 
of a successful implementation of an alternative work schedule.  A careful 
consideration of each of these areas will aid in both the planning and 
implementation process. 

Ultimately, organizations, even very large ones, can successfully 
change work schedules.  Utah is an example of one such organization.  A 
summary of its experience in making this change suggests that employees, 
citizens, and the State all report generally positive feedback about the 4/10 
work week, and favor continuing with this schedule in the future. 

                                                                                                                          
37 In order to assess paid overtime usage, the State of Utah compared the amount of paid overtime 

with previous years.  For more detail regarding overtime, see FINAL PERFORMANCE REPORT, supra 
note 18, at 17. 

38 Id. at 16–17.  Indeed, external factors might play a part in the decrease in turnover, particularly 
due to difficult economic times. 

39 Id. at 3. 
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to emerge from the last forty years of these newer work weeks is the re-
conception of an organization’s work schedule not merely as hours of 
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How and Why Flexible Work Weeks Came About 

RIVA POOR* 

I.  INTRODUCTION:  THE PAST 

The history of work was for eons unchanged, consisting of relentless 
daily toil.  With the advent of the Industrial Revolution and organized 
labor, work slowly began to change.  Machines increased productivity, and 
organized labor pushed hard to have at least some of this productivity 
applied to reducing daily toil.  Shorter work hours came about primarily 
through conflict, often bloody, between labor and owners.1  When these 
conflicts were resolved in favor of labor, the shorter hours were codified 
by legislation, which helped advance labor’s gains nationally. 

Around 1800, the work week averaged nearly seventy hours, and by 
1900, sixty hours were the norm.  Then, for a time, change accelerated—
around the 1920s, the 5½-day, forty-four-hour work week became 
standard, followed in the 1940s by the five-day, forty-hour work week 
(“5/40”).2 

By 1970, when I published the book 4 days, 40 hours: Reporting a 
Revolution in Work and Leisure,3 5/40 had been around for so long and 
was so pervasive that the mere prospect of any other schedule struck all but 
the eldest among us as revolutionary.  By then, almost all work had been 
fitted into five eight-hour days, good fit or not.  A relatively small number 
of workers, however, had been on a four-day, forty-hour work week 
(“4/40”) for nearly three decades—primarily truck drivers delivering 
commodities such as oil and gasoline—but their 4/40 went virtually 
unnoticed beyond their industries. 

Publication of my 1970 book fired people’s imaginations.  Thousands 
of newspaper and magazine articles were written about 4/40; including 

                                                                                                                          
* Cambridge, Mass. Author, consultant, lecturer, and entrepreneur; alumna of Bennington, 

Harvard, and MIT; Master of Science in Management and Master of City and Regional Planning, MIT. 
1 The Pinkerton Detective Agency maintained armed forces that it hired out to industry for these 

conflicts.  The 1892 battle at Andrew Carnegie’s Homestead, Pennsylvania steel plant, during which 
nine people died, is a memorable example.  Public shock led to Mr. Carnegie’s denying culpability 
(falsely) and sanctioning the plant manager who had only followed his orders.  Incidents of this sort 
turned a previously sleeping public pro-labor, leading to pro-labor changes in work conditions, 
including work hours.  See American Experience, The Homestead Strike, http://www.pbs.org/wgbh/ 
amex/carnegie/peopleevents/pande04.html (last visited Apr. 12, 2010). 

2 Robert Whaples, Hours of Work in U.S. History, ECON. HIST. ENCYCLOPEDIA, Aug. 14, 2001, 
http://eh.net/encyclopedia/article/whaples.work.hours.us. 

3 4 DAYS, 40 HOURS: REPORTING A REVOLUTION IN WORK AND LEISURE (Riva Poor ed., Bursk & 
Poor Publishing 1970). 
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syndicated columns such as “Ann Landers.”  I was invited to do guest 
appearances on over 200 television and radio shows and to give keynote 
speeches at hundreds of annual meetings of business and professional 
organizations. 

With such extraordinary media attention, few Americans could fail to 
notice the new schedules.  Soon, instead of management introducing these 
schedules to workers, workers introduced them to managers.4  The pace of 
conversions to these schedules quickened, and additional work week 
designs evolved such that by 1973, when I published my second book, I 
titled it, 4 days, 40 hours and Other Forms of the Rearranged Workweek.5  
Now it was clear that 4/40 was by no means the only new schedule, or 
even the main one.  The new schedules included 4/39, 4/38, down to the 
4/32 that organized labor had so long worked toward: three-day weeks 
(3/37½, 3/36); three days one week, four days the next (averaging thirty-
five hours per week); four days on, four days off (averaging forty hours per 
week); job sharing; staggered work hours; long weekends during warm 
months only; and even individual schedules, as long as they added up to 
the organization’s norm.6 

These changes were accomplished peacefully, through negotiation 
between the parties, rather than through the bitter conflicts of earlier 
centuries; and now Washington’s response was to legalize whatever 
schedules the parties had already agreed to and put into effect across the 
nation.  In 1971, with respect to the longer work days of the new 
compressed work weeks, Congress held hearings on eliminating the laws 
that barred women from working more than eight hours per day.7 

Meanwhile, the U.S. Department of Labor (“DOL”) avidly tracked 
organizations on 4/40 schedules and continued doing so for decades, 
reporting in 1987 that “[t]he conventional ‘compressed workweek’ (full-
time work completed in under 5 days) has been growing at an accelerated 
rate.  While overall employment growth between 1979 and 1985 was 16 
percent, this scheme grew more than four times as rapidly.”8 

                                                                                                                          
4 Personal communications from union and non-union employees by letter and telephone, as well 

as at talks I gave from 1971 to 1973. 
5 4 DAYS, 40 HOURS AND OTHER FORMS OF THE REARRANGED WORKWEEK (Riva Poor ed., New 

American Library 1973).  This volume contains two books: the original book, 4 days, 40 hours, edited 
by Riva Poor, and a new book, The Rearranged Workweek 2 Years Later, written by Ms. Poor. 

6 I learned of these schedules through personal communications with various company managers 
in the early 1970s. 

7 See 117 CONG. REC. 23, 30232–30233 (1971) (statement of Sen. Cook) (introducing an 
amendment to the Walsh Healey Act that permits workers to work in excess of eight hours per day).  
As far as the author recalls, the organizer of these hearings was Mr. Alan Greenspan. 

8 Shirley J. Smith, The Growing Diversity of Work Scheduling, MONTHLY LAB. REV., Nov. 1986, 
at 7, 10. 
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II.   TODAY 

Today, compressed work weeks abound, but the DOL no longer tracks 
them; instead, the DOL tracks what people are far more interested in: 
flexible hours and flextime (i.e., the ability of employees to vary their 
beginning and ending hours),9 options made feasible by today’s great 
variety of schedules and the variety of possibilities within some of these 
schedules.  In 2004, the DOL reported that nearly one-third of the 
American work force—over thirty-six million people—was on flexible 
hours (of which, some twenty-five percent were part-timers).10 

A recent scheduling innovation that the Internet has made possible is 
telework.  With telework, employees perform between some and nearly all 
of their work away from their employers’ sites; usually working out of 
their own homes, but with equipment (e.g., telephones, computers, desks) 
supplied by their employers.  Generally, employees still commute to their 
organizations’ sites a few days per week.  Still, there is a significant 
reduction in commuting and, therefore, a concomitant reduction in inner-
city congestion.  Today, the U.S. Office of Personnel Management 
(“OPM”) reports that 102,900 federal employees are on telework,11 and 
AT&T reports that 140,000 of its employees are on telework.12 

Of interest are the numerous goals, both public and private, that OPM 
states are furthered by telework: 

Telework clearly has important implications for individuals 
and even entire communities.  Programs have been shown to 
help individual employees successfully balance the 
responsibilities of work and family, increase the safety of 
neighborhoods, and reduce pollution. . . . [W]ith the cost of 
gas again on the rise [telework] has become a critical tool in 
the struggle to balance stretched family budgets; with the 
threats of new strains of influenza, it provides an effective 
resource in the face of possible pandemic; as our Nation 
searches for ways to conserve energy, telework provides a 
valuable asset towards establishing green workplaces.13 

 
                                                                                                                          

9 See Terence M. McMenamin, A Time To Work: Recent Trends in Shift Work and Flexible 
Schedules, MONTHLY LAB. REV., Dec. 2007, at 3, 3 (examining data from the “Work Schedules and 
Work at Home” survey, a special supplement to the Current Population Survey conducted in May 2004 
by the Division of Labor Force Statistics, Bureau of Labor Statistics). 

10 Id.  
11 U.S. OFFICE OF PERS. MGMT., STATUS OF TELEWORK IN THE FEDERAL GOVERNMENT 2 (2009), 

available at http://www.telework.gov/Reports_and_Studies/Annual_Reports/2009teleworkreport.pdf. 
12 AT&T BUS. SOLUTIONS, NETWORKING FOR SUSTAINABILITY : THE NETWORK OFFSET EFFECT 

18 (2009), available at http://www.att.com/Common/about_us/files/pdf/AT&T_SustainabilitiyWhite 
Paper.pdf. 

13 John Berry, Message from the Director, in U.S. OFFICE OF PERS. MGMT., supra note 11. 
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Again with hindsight, it is now clear that the real innovation was not 
4/40 or any other of the many schedules that proliferated after 1970.  The 
innovation was that of tailoring an organization’s work schedule to the 
work it does and to the people doing it, instead of haphazardly fitting work 
and people into a standard schedule that may suit neither of them.  In short, 
the real innovation in the 1970s was utilizing work scheduling itself as a 
management tool. 

And this is what the innovation remains today, forty years later.  
Currently, many organizations tailor their work schedules to organizational 
goals as long as the schedules also suit their employees.  Thus, for 
instance, the goals of the current 4/40 experiment instituted by Utah’s 
governors—Jon Huntsman (formerly) and Gary Herbert (currently)—are to 
save energy for both the state government and its employees, while 
offering employees long weekends and the public several later hours of 
service per day.14  The goals of the 4½-day schedule of the City of 
Cambridge, Massachusetts, are similar, offering city employees a 2½-day 
weekend and the public evening access once per week.15 

Saving energy—of great concern today—was of no great interest in the 
early 1970s until 1974 when we found ourselves starved of gasoline.  
Likewise, quality of life—also of great concern today—was of no great 
interest in the early 1970s when one parent with one job could support an 
entire family.  But now that both saving energy and improving quality of 
life are very much our concerns, thoughtfully designed work schedules 
becomes a means of addressing them.  Moreover, as goals continue to 
change over time, thoughtfully designed work schedules can remain the 
means of effectuating them. 

Why did the use of scheduling as a management tool proliferate?  The 
answer is that work schedules tailored to the needs of both the work and 
the workers at hand are win-win moves: they leave both employees and 
employers better off. 

III.   HOW DO TAILORED SCHEDULES LEAVE EMPLOYEES BETTER OFF? 

The main benefits to employees of work schedules that are tailored to 
both work and workers are a greater choice of work hours and a re-
packaging of leisure hours that most of us find more useful.  On the benefit 
of greater employee choice, Nobel Laureate Paul A. Samuelson wrote, “As 
an economist, I find most interesting about [the new scheduling] the fact 

                                                                                                                          
14 See Rex L. Facer II & Lori L. Wadsworth, Four-Day Work Weeks: Current Research and 

Practice, 42 CONN. L. REV. 1031, 1041–46 (2010). 
15 For the hours of operation for Cambridge City Hall, see City of Cambridge Home Page, 

http://www.cambridgema.gov/ (last visited Apr. 12, 2010). 
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that it offers new variety of choice in an area where modern man has had 
the fewest personal options.”16 

Most of us find the new packages of leisure hours more valuable for 
our personal lives; enough so that we are happy to trade longer work days 
for them, change our commutes, and even devote precious home space to  
home offices.  Indeed, one study reports that nearly eighty percent of 
employees on compressed work weeks are pleased with their schedules.17  
The most obvious benefits of long weekends and/or fewer commutes 
include greater opportunities for leisure, more time with family, and 
increased ability to engage in other social activities such as volunteering, 
dating, visiting friends, exercising, and so on.  But there are economic 
benefits as well, namely, fewer commutes mean lower commuting 
expenses and greater time savings.  Also, some employees enjoy the 
increased opportunity for education, especially if its purpose is to gain 
credentials for more lucrative and/or more satisfying employment.  Others 
appreciate the increased opportunity to work overtime and still have a 
weekend, while some value the increased opportunity to moonlight. 

A third type of benefit—often overlooked—is that the new schedules 
by and large entail fewer work hours without reductions in take-home pay, 
and often, with increases.  Relatively few of the new schedules, even of the 
compressed work week type, maintain forty-hour weeks.  Because the new 
schedules tend to make work more productive, work hours are often 
reduced without negative impact on the organization.  Indeed, Part IV 
explores very specifically how tailoring an organization’s work hours to 
the required work can make work more productive, thereby allowing 
reduced hours without reduced take-home pay—indeed, often with 
increased pay. 

IV.  HOW DO TAILORED SCHEDULES                                                               
LEAVE ORGANIZATIONS BETTER OFF? 

For most organizations, tailoring a schedule to meet the exigencies of 
the work at hand tends to make the organization more productive (always 
provided that employees are amenable to the change).  And for business, 
greater productivity means greater profits.  Exactly how tailoring work 

                                                                                                                          
16 Paul A. Samuelson, Foreword to 4 DAYS, 40 HOURS AND OTHER FORMS OF THE REARRANGED 

WORKWEEK, supra note 5, at 3, 3. 
17 Facer & Wadsworth, supra note 14, at 1036.  In 1970, I read and collated over 100 protocols 

answered by employees of the Kyanize Paint Company, located in Everett, Massachusetts, with the 
same results.  That the statistics today are fully congruent with my statistics of forty years ago is most 
likely due to: (1) the fact that the approximately three dozen companies I studied in 1970 constituted 
nearly the entire universe of such companies at the time (i.e., there was no opportunity for “sampling 
error”); and, since human nature does not change, (2) the research results of both eras accurately 
reflecting people’s reactions to these schedules. 
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schedules increases productivity depends on the type of work and the type 
of work force.  Here follow several examples, in no particular order. 

�ƒ For organizations finding difficulty recruiting enough 
employees and/or skilled enough employees, offering 
long weekends or other scheduling amenities provides 
an advantage in hiring.  For example, a tool and die 
company in a farming community created a four days 
on, four days off schedule to allow people to work their 
farms while holding down their jobs.  This schedule 
allowed the company to recruit highly qualified 
employees, which in turn resulted in better utilization of 
capital equipment and, thus, greater profits. 

�ƒ For batch processors on a five-day schedule, changing to 
a four-day schedule means fewer set-ups and clean-ups, 
resulting in a twenty percent reduction in these costs.  If 
set-up and clean-up times are large, as they are for 
instance in manufacturing paint, the resultant increase in 
profits can be substantial.  Kyanize Paint Co., of Everett, 
Massachusetts, one of the early 4/40 pioneers, found its 
compressed work week so lucrative that it was able both 
to increase employees’ take-home pay and to cut their 
work hours while still increasing profits for the business. 

�ƒ For oil companies, a ten-hour drive (as opposed to an 
eight-hour drive) permits twenty-five percent longer 
routes, while the two hours between shifts permit more 
time for truck repair and maintenance, resulting in fewer 
breakdowns.  Thus, 4/40 means optimum utilization of 
extremely costly capital equipment (i.e., the trucks). 

�ƒ For companies whose customers tend to buy mostly on 
four particular days of the week (e.g., automobile tires, 
women’s clothing), staying closed the other three days 
saves overhead and, on the open days, makes wages and 
salaries more productive (e.g., more time waiting on 
customers; less time waiting for them to appear).  
Designers’ Circus, a women’s clothing enterprise in 
Brighton, Massachusetts, runs a number of unusual 
schedules, among them three 4/40 weeks in Brighton 
followed by similar stints in Portland, Maine, and 
elsewhere, all with weeks off in between, thereby 
reaching a larger clientele, avoiding over-exposure of 
merchandise, and increasing employee leisure hours. 
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�ƒ For organizations operating twenty-four hours per day, 
seven days per week, but with daily peaks and valleys in 
demand (e.g., hospitals, police departments, huge food 
markets), 4/40 and similar arrangements can schedule 
more workers during hours of high demand and fewer 
during slack hours.  For hospitals, the benefits include  
better transfer of information between shifts and less 
absenteeism, the latter meaning less need to add part-
timers to established teams.  Both improve the quality of 
patient care. 

�ƒ For large organizations in large cities (e.g., banks, 
insurance companies, government offices), staggered 
work hours spread out commuting hours while telework 
also reduces commuting hours.  Both reduce downtown 
congestion, making for a more attractive commute, and 
thus, greater ease in hiring and/or retaining employees.  
Moreover, such an organization can increase its work 
force substantially without increasing extremely 
expensive downtown office space (more intensive 
utilization of capital equipment). 

�ƒ For companies with extensive overtime, scheduling its 
overtime on a fifth day, instead of a sixth, allows 
employees a two-day weekend, increasing their 
willingness to work overtime. 

�ƒ For companies whose sales depend on their ability to fill 
orders quickly, longer workdays allow faster throughput. 

�ƒ For many highly skilled workers, fewer work days are 
highly desirable whether the purpose is to carry on two 
types of activities (e.g., both research and practice) or 
simply for long weekends.  One of my physicians works 
three consecutive nine-hour days and devotes his four-
day weekends to art work and his family. 

While we know that the organizations save energy, we do not yet know 
if there is an overall savings in energy for society when governments and 
businesses close work sites an extra day per week by instituting telework 
or compressed work weeks.  These scheduling changes may simply shift 
energy usage from organizations to their employees.  That is, for all we 
know, employees may use more heat, air conditioning, and lights while 
staying home an extra day or more.  We also do not know if employees 
take more frequent and/or longer automobile trips on their longer 
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weekends.  We must look for answers to the research of investigators such 
as Professors Rex Facer and Lori Wadsworth18 and those who follow them. 

Flexible schedules tend to offer sufficient increases in productivity 
such that organizations can and do offer fewer hours of work for the same 
or even better pay, whether work hours are reduced directly (as, for 
instance, in cutting work hours from forty per week to thirty-six) or 
indirectly (as in cutting the number of trips employees make to the 
organization’s site).  As to the effect on energy savings for society at large, 
we must wait and see. 

V.  SUMMARY  

“The timing of work is continually evolving.”19  Some 200 years ago 
when work hours began to decrease, they did so primarily through physical 
conflict between labor and owners, conflicts whose resolutions, when pro-
labor, were codified by legislation that tended to standardize work 
schedules, which were not particularly fitting for all organizations and 
workers.  In contrast, recent reductions in work hours, as well as other 
changes in the timing of work, have come about peaceably through 
tailoring work schedules to the specific needs of both the management and 
the labor at individual organizations.  These are win-win arrangements.  
And the ensuing legislation has been permissive of changes already 
adopted, rather than forcing change.  Such tailoring of work schedules 
results in a greater variety of schedules, rather than in stultifying 
uniformity; and these schedules often reduce the work hours, the shorter 
hours coming with no sacrifice in pay, but rather, in many cases, with 
increases in pay. 

Professors Vicki Schultz and Allison Hoffman argue very persuasively 
for shorter work hours for the sake of both family life and also the mental 
health of individuals.20  But they do not offer a practicable means for 
making  these changes come about.  It is nearly impossible today to force 
fewer work hours on organizations since organizations will shut down if 
output diminishes sufficiently.  Organizations, however, can, will, and do 
volunteer to reduce work hours when they see advantages to doing so.  
Since tailoring the work schedule to the particular work of an organization 
and its particular workforce most often results in increasing productivity 
and/or other management goals while at the same time reducing work 
hours and/or commuting time and increasing take-home pay (or keeping it 
the same), such tailoring provides precisely the advantages that 

                                                                                                                          
18 See generally Facer & Wadsworth, supra note 14. 
19 McMenamin, supra note 9, at 11. 
20 See Vicki Schultz & Allison Hoffman, The Need for a Reduced Workweek in the United States, 

in PRECARIOUS WORK, WOMEN, AND THE NEW ECONOMY: THE CHALLENGE TO LEGAL NORMS 131, 
149–51 (Judy Fudge & Rosemary Owen eds., 2006). 
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organizations value.  Thus, people interested in creating shorter work hours 
would perhaps best advance their cause by acquainting both managers and 
employees with the benefits of utilizing scheduling as a management tool. 
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The four-day work week is quickly gaining popularity.  The 

blogosphere is alive with pages describing numerous benefits and 
recommending it as a practice whose time has come.  With Utah’s 
adoption of the four-day work week, as well as numerous government and 
private entities considering the shift, “Thank God It’s Thursday” appears 
poised to become a characteristic of the modern workplace. 

Not so fast.  The fact remains that the four-day work week is not 
particularly novel, questionably beneficial, and far from inevitable.  
Academics and practitioners alike were no less enthusiastic about the four-
day work week in the early 1970s.  Interest faded as quickly as it appeared.  
The litany of academic studies reporting mixed results that followed beg 
the question of whether this radical experiment should be tried again. 

Yet, new interest in energy and conservation benefits may give a new 
lease on the four-day work week.  It is this issue, as well as some modern 
and sophisticated research on the subject, that show the four-day work 
week’s renewed promise.  Proponents of the four-day work week can look 
optimistically toward the future, but they must also consider carefully the 
lessons of a similar movement that peaked and fizzled just a generation 
ago. 
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The Four-Day Work Week:                                          
Old Lessons, New Questions 

ROBERT C. BIRD* 

I.  INTRODUCTION 

The four-day work week is quickly gaining popularity.  A popular 
article by Scientific American, mentioning this very Symposium, reports 
that the four-day work week is receiving widespread attention and 
support.1  Adoption, it suggests, is a “no-brainer.”2  Time, also referring to 
this Symposium, reports that the four-day work week is “winning fans.”3  
An online article by Daily Finance describes the four-day work week as 
“[c]oming soon to a town near you.”4  Another publication states that the 
four-day work week is “catching on across the U.S.”5  A blogger asks 
whether the four-day work week is “inevitable” and seems to believe that it 
is.6  An academic examining the concept calls the four-day work week an 
idea “[w]hose [t]ime [h]as [c]ome,” and lists no less than sixteen reasons to 
adopt it.7  There is even an acronym for the schedule, “TGIT,” short for 
“Thank God It’s Thursday.”8  After reading these and other publications, 
one gets the distinct impression that the four-day work week is a novel, 
beneficial, and inevitable trend shaping the modern workplace. 

Not so fast.  The fact remains that the four-day work week is not novel, 
questionably beneficial, and far from inevitable.  The popular press, with 
academics in tow, has been down this path before.  One writer predicted 
that the four-day work week would arrive “[s]ooner [t]han [y]ou [t]hink” 
and mentioned “an all-out drive being planned by most unions to shoot for 

                                                                                                                          
* Assistant Professor and Ackerman Scholar, Department of Marketing, School of Business, 

University of Connecticut. 
1 Lynne Peeples, Should Thursday Be the New Friday?  The Environmental and Economic Pluses 

of the 4-Day Workweek, SCI. AM., July 24, 2009, http://www.scientificamerican.com/article.cfm?id= 
four-day-workweek-energy-environment-economics-utah. 

2 Id. 
3 Bryan Walsh, The Four-Day Workweek Is Winning Fans, TIME, Sept. 7, 2009, http://www.time. 

com/time/magazine/article/0,9171,1919162,00.html?iid=digg_share. 
4 Bruce Watson, The Four-Day Work Week: Coming Soon to a Town Near You, DAILY FIN., Aug. 

29, 2009, http://www.dailyfinance.com/2009/08/29/the-four-day-work-week-coming-soon-to-a-town-
near-you. 

5 David Silverberg, Four-Day Work Week Catching on Across U.S., DIGITAL J., Aug. 9, 2009, 
http://www.digitaljournal.com/article/277125. 

6 Posting of Joseph Romm to Grist, http://www.grist.org (Aug. 7, 2009, 09:30 EST). 
7 Posting of Aaron Newton to The Oil Drum, http://www.theoildrum.com/node/2996 (Sept. 20, 

2007, 10:00 EST). 
8 Walsh, supra note 3. 
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the four-day week.”9  A well-known expert on the topic concluded that the 
shortened work week would “‘sweep the country—and much faster than 
the five-day week replaced the six-day week.’”10  This expert stated that 
the four-day work week is “undoubtedly a benchmark along the route to 
fewer and fewer working hours . . . and it will become widespread 
eventually, we feel sure.”11  Another writer concluded that “[t]he short 
work week has arrived.”12  One company boldly declared that the four-day 
work week “will be here . . . to stay until it goes to three.”13  One academic 
characterized the shift to a four-day work week as “[i]nevitable.”14  A 
Fortune 500 executive lamented that “[t]he 4-day workweek is here and 
we’d better get into it today before it is crammed down our throats 
tomorrow.”15  All of these predictions were penned in the early 1970s.16  
Nearly forty years later, none of these prophecies has come true. 

Unfortunately, much of what we know about the benefits of a four-day 
work week relies upon this past knowledge, and not all of that knowledge 
is generalizable.  As one scholar of the era warned, “[s]ince much of the 
writing on the four-day workweek is filled with missionary zeal, it is 
critical to use the literature with caution—separating fact from opinion, 
hope from reality, and the short run from the long run.”17  Nearly forty 
years later, the proliferation of news sources and the ease of publication 
have the potential to make the border between fact and fiction even more 
porous.  Scholarship on the four-day work week must approach the issue 
with even more caution, not less, and question whether the benefits 
assumed from adoption of a four-day work week are more fantasy than 
reality. 

The purpose of this Article is to question today’s four-day fervor by 
taking heed of lessons learned from the last time it was in vogue.  Part II 
                                                                                                                          

9 Wilbur Cross, The Four-Day Work Week Is Coming Sooner Than You Think, BUS. MGMT., Apr. 
1971, at 14, 15. 

10 Id. at 15 (quoting Riva Poor, a Cambridge, Massachusetts management consultant). 
11 Riva Poor, Introduction to 4 DAYS, 40 HOURS: REPORTING A REVOLUTION IN WORK AND 

LEISURE, at xiii, xiv  (2d ed. 1972) [hereinafter 4 DAYS, 40 HOURS].  Poor predicted that within five 
years, eighty percent of American industry would convert to a four-day work week.  Business: On the 
Way to a Four-Day Week, TIME, Mar. 1, 1971, available at http://www.time.com/time/magazine/ 
article/0,9171,878936-1,00.html.  For updated commentary appearing in this Symposium Issue, see 
generally Riva Poor, How and Why Flexible Work Weeks Came About, 42 CONN. L. REV. 1047 (2010). 

12 Charles H. Vervalin, The Short Work Week Has Arrived, HYDROCARBON PROCESSING, Aug. 
1972, at 112. 

13 Cross, supra note 9, at 15 (citing an advertisement by the CNA Financial Corporation). 
14 Walter A. Kleinschrod, ‘A Four-Day Work Week Is Inevitable,’  31 ADMIN. MGMT. 22, 22 

(1970) (interviewing Howard Coughlin, six-time president of the AFL-CIO, who, in 1970, predicted a 
“breakthrough [in the four-day work week] in the next few years”). 

15 Kenneth E. Wheeler & Philip D. Bogdonoff, How To Handle a 4-Day Conversion, in 4 DAYS, 
40 HOURS, supra note 11, at 133, 148. 

16 The “all-out drive” planned by the unions described in the text above had a planned success 
date of 1974.  Cross, supra note 9, at 15. 

17 Don Hellriegel, The Four-Day Workweek: A Review and Assessment, 20 MSU BUS. TOPICS 39, 
47 (1972). 
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briefly defines the scope of the four-day work week and explores the 
history of the development of working time to the modern era.  Part III 
discusses the significant scholarship that has examined the impact of the 
four-day work week, with an emphasis on research conducted during and 
after the heyday of the prior four-day work week movement.  Part IV 
briefly addresses one of the newly emerging issues related to the four-day 
work week, that of energy conservation.  Finally, Part V concludes that, 
while a four-day work week still holds promise, efforts to proceed with a 
four-day work week in the twenty-first century are based on both fact and 
conjecture. 

II.   THE FOUR-DAY WORK WEEK:  DEFINITION AND DEVELOPMENT 

The four-day work week is a subset of the broader concept of 
alternative work arrangements.  Alternative work arrangements can include 
a variety of options such as leaves of absence, part-time work, and 
telecommuting.18  A flextime schedule is another common arrangement, 
which typically grants employees the choice of when they can start and 
complete their work day.19  That discretion is limited, however, by an 
employer-imposed “core time” during which the employee must work 
during the day.20  For example, a flex schedule could require that 
employees work during the hours of 10:00 a.m. and 3:00 p.m., but permit 
the employees to arrive early or leave late to finish their mandatory time.21  
Some employers permit a carryover of hours within a fixed period.  For 
example, an employer may require a forty-hour work week, but not require 
that eight hours be completed each day. 

The four-day work week, in contrast to flex scheduling, falls within the 
classification of the compressed work week.  Under this regime, a weekly 
schedule is reduced to four or even three days per week.  During the days 
worked, the employee works longer hours each day to compensate.22  
There are a number of possible compressed work weeks, and scholars often 
refer to these schedules using a simple notation system.  A typical five-day, 
forty-hour work week is known as a “5/40.”  Other work schedules include 
a “3/36” or a “4/32,” with employees working three days for twelve hours 
per day or four days for eight hours per day, respectively.23  The phrase 
“four-day work week” could mean two types of schedules.  It could refer to 

                                                                                                                          
18 Gary N. Powell & Lisa A. Mainiero, Managerial Decision Making Regarding Alternative Work 

Arrangements, 72 J. OCCUPATIONAL & ORG. PSYCHOL. 41, 42 (1999); Dawn R. Swink, Telecommuter 
Law: A New Frontier in Legal Liability, 38 AM. BUS. L.J. 857, 859 (2001). 

19 Boris B. Baltes et al., Flexible and Compressed Workweek Schedules: A Meta-Analysis of Their 
Effects on Work-Related Criteria, 84 J. APPLIED PSYCHOL. 496, 497 (1999). 

20 Id. 
21 Id. 
22 Id. at 497–98. 
23 Id. at 498. 
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a reduced 4/32 work week consisting of eight-hour shifts, or the 
completion of a full-time, forty-hour week in four days, a “4/40” work 
week.  The latter appears to be the most common expression of the “four-
day work week” idea, and it is the 4/40 schedule that will be the focus of 
this Article. 

Many assume that a 4/40 work week will consist of a static four-day 
work week and a three-day weekend that begins on a Friday.  No doubt 
this is what employees have in mind when expressing great enthusiasm for 
the modified schedule.  Yet, virtually any combination is possible under 
the 4/40 umbrella.  Schedules could involve an extra day off in the middle 
of the week, a weekend work day with two weekdays off, or rotating days 
off to share the three-day weekend across the workforce. 

Utah was the first state in the nation to adopt a four-day work week,24 
but it is of course not the first enterprise to think about workplace 
scheduling.  The prevailing 5/40 schedule of modern times appears almost 
decadently easy when compared to generations past.  During the late 
1700s, a virtually unbearable 6/96 schedule was common, as employees 
would work fourteen- to sixteen-hour days, six days per week.25  The early 
part of the nineteenth century witnessed labor union protests that 
aggressively sought a reduction in working hours.26  Employers responded 
by predicting the collapse of American society.27  Increased leisure, they 
predicted, would inevitably lead to mischievousness by idle workers.28  
Employers also predicted production cost increases, business failures, and 
mass unemployment.29  Despite limited changes in certain industries, the 
twelve-hour work day performed six days per week remained the norm 
until after the Civil War.30  Unions eventually fought for and won an eight-
hour, six-day work week.  By 1920, industrial union members commonly 
worked only a forty-eight-hour week.31 

After 1920, changes accelerated.  Unions obtained a five-day work 
week for the first time, with Henry Ford first adopting the schedule in 
1927.32  Adoptions by leading firms, combined with the Depression-era 

                                                                                                                          
24 Jessica Marquez, Utah: Closed Fridays, 87 WORKFORCE MGMT. 1, 1 (2008). 
25 Hellriegel, supra note 17, at 39. 
26 Id. 
27 Id. 
28 Id.  This view has not entirely disappeared.  See James A. Wilson, The Meaning of the 4-Day 

Week: Retreat from Work or Assent to Leisure?, PITT. BUS. REV., Mar.–Apr. 1972, at 1, 3 (noting that 
workers’ time spent away from their jobs might suffer from a “horrible vacuum in inactivity”). 

29 Hellriegel, supra note 17, at 39. 
30 Id. at 39–40. 
31 See Ben A. Buisman, 4-Day, 40-Hour Workweek: Its Effect on Management and Labor, 54 

PERSONNEL J. 565, 565 (1975) (noting that union members were working six eight-hour days per 
week). 

32 Hellriegel, supra note 17, at 40.  According to one author, the first “5-day firm” started in 
Massachusetts in 1908.  Riva Poor, Reporting a Revolution in Work and Leisure: 27 4-Day Firms, in 4 
DAYS, 40 HOURS, supra note 11, at 3, 28. 



 

2010] THE FOUR-DAY WORK WEEK: OLD LESSONS, NEW QUESTIONS 1065 

government legislation regulating work time,33 resulted in a well-
established five-day, forty-hour week throughout most of the United 
States.34 

During the mid-twentieth century, isolated firms experimented with the 
4/40.  In 1940, the Mobil and Gulf Oil Companies adopted the schedule for 
their truck drivers, and it remains the first documented adoption of the 
four-day work week.35  A few firms tried the four-day work week during 
the 1960s, and in 1969, interest developed rapidly.  The authors of a 1967 
book predicted that a shorter work week would become the norm by the 
year 2000.36 

By the early 1970s, hundreds of companies were converting to the 
four-day work week, with new adoptions occurring at the rate of sixty to 
seventy per month.37  Curiously, the most intense interest in compressed 
work weeks coincided with a dramatic increase in oil prices sparked by a 
mass embargo led by the Arab members of OPEC.38  Oil prices then may 
have motivated the same concerns about commuting and operations that 
modern authors express today. 

During the early 1970s, some benefits attributed to the four-day work 
week were absurdly large.  One tire company attributed a 400% increase in 
sales that was “still climbing at a rapid rate” to the four-day work week.39  
A New England textile mill attributed its very survival to adoption of the 
four-day work week.40  One company claimed that the four-day work week 
cut absenteeism in half,41 while another reported that the four-day work 
week virtually eliminated it.42  The four-day work week not only cured 
recruitment problems, but also sparked a veritable boom in interest.  
“Dozens of people[,]” a manager said, “came knocking on our door—
intrigued by the idea of having three-day weekends all year long.”43  
Companies claimed productivity gains of ten and even twenty-five percent 
because of the four-day work week.44  There was a “general conclusion” 

                                                                                                                          
33 See Fair Labor Standards Act of 1938, ch. 676, 52 Stat. 1060 (codified as amended at 29 

U.S.C. §§ 201, 206–207, 212 (2006)) (establishing a minimum wage, guaranteed overtime for certain 
jobs, and prohibiting most employment of minors). 

34 Buisman, supra note 31, at 565; Hellriegel, supra note 17, at 40. 
35 Hellriegel, supra note 17, at 40. 
36 HERMAN KAHN & ANTHONY J. WIEMER, THE YEAR 2000, at 173, 194–97 (9th ed. 1970). 
37 Hellriegel, supra note 17, at 40. 
38 Jeffrey P. Bialos, Oil Imports and National Security: The Legal and Policy Framework for 

Ensuring United States Access to Strategic Resource, 11 U. PA. J. INT’ L BUS. L. 235, 246–48 (1989). 
39 Cross, supra note 9, at 15. 
40 L. Erick Kanter, An Industrial Pioneer Rescued by the 4-Day Week, in 4 DAYS, 40 HOURS, 

supra note 11, at 79, 79–80, 87. 
41 Buisman, supra note 31, at 566. 
42 Cross, supra note 9, at 38. 
43 Id. (citing an interview with Grant Doherty, a sales promotion manager at Kyanize Paints). 
44 Id. 
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that “productivity and profits typically increase after the reduced work 
week is implemented.”45 

III.   THE “FIRST WAVE”  OF SCHOLARSHIP                                                               
ON THE FOUR-DAY WORK WEEK 

Where businesspeople ventured, academics soon followed.  Following 
the corporate interest of a four-day work week was a trail of academic 
research exploring its outcomes and implications.  A 1996 annotated 
bibliography of compressed work weeks reveals that out of 162 articles 
collected by the author, most were written during the 1970s and early 
1980s.46  These studies focused largely, though by no means exclusively, 
on the attitudes, perceived personal benefits, and perceived job satisfaction 
related to the adoption of the four-day work week. 

Some research, specifically those studies focusing on managers, was 
quite positive.  One study used a questionnaire of managers to examine the 
impact of the four-day work week on various employee-related job 
variables.47  The study concluded that the managers positively associated 
the four-day work week with increased productivity, increased job 
satisfaction, and reduced absenteeism.48  The authors concluded that 
“[m]anagers’ positive perceptions of the four-day work week within firms 
currently operating under such a plan strongly indicated that alternative 
work schedules are viable alternatives to the traditional five-day 
workweek.”49 

More commonly, researchers explored the perceptions of employees.  
For example, a typical study explored whether the four-day work week 
changes employee job satisfaction.50  Using an employee questionnaire, the 
authors found that employees were “substantially more satisfied with their 
jobs” as a result of the conversion to the four-day work week.51  This 
improved satisfaction was not sensitive to demographic characteristics 
such as age, gender, education, income, or marital status.52 

No less interesting were the benefits and costs that employees cited.  
The study found that employees associated the four-day work week with 
more time for leisure, personal tasks, family, and housework.53  The effect 

                                                                                                                          
45 B.J. Hodge & Richard D. Tellier, Employee Reactions to the Four-Day Week, 18 CAL. MGMT. 

REV. 25, 25 (1975). 
46 Rudy Hung, An Annotated Bibliography of Compressed Workweeks, INT’ L J. MANPOWER, July 

1996, at 43.   
47 Richard I. Hartman & K. Mark Weaver, Four Factors Influencing Conversion to a Four-Day 

Work Week, 16 HUM. RESOURCE MGMT. 24, 24–25 (1977). 
48 Id. at 26. 
49 Id. at 27. 
50 See Hodge & Tellier, supra note 45, at 25. 
51 Id. at 27. 
52 Id. at 27–28. 
53 Id. at 29–30. 
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labeled “facilitates work accomplishment” was not found to be statistically 
significant.54  Conversely, the negative and statistically significant effects 
of the four-day work week were all work-related.55  Employees’ 
complaints of fatigue and detraction from work accomplishments, and a 
general dislike of the longer work day were all significantly correlated with 
the four-day work week.56  Benefits of the four-day work week improved 
workers’ personal lives while costs impaired work performance.  It appears 
that a significant reason why employees like the four-day work week so 
much is because it gives them more time and pleasure while away from 
work, and not necessarily greater job satisfaction while working.57 

One study found that workers with the lowest job levels, tenure, and 
income are the ones who have the most positive attitudes toward the four-
day work week.58  The inference from this conclusion, supported by prior 
work in the area, was that these employees would have the lowest overall 
job and salary satisfaction, as well as the weakest identification with their 
employers.59  This would support the idea of an “escape hypothesis,” 
whereby some employees view the four-day work week as simply a way to 
spend as much time away from their jobs as possible.60  Regardless of the 
source, the weight of the evidence appeared to be that the four-day work 
week made both managers and employees happy. 

While these and similar publications carefully reported positive 
attitudinal responses, no publication comes close to the enthusiastic praise 
for the four-day work week by the editor of, and many contributors to, a 
1972 book entitled, 4 days, 40 hours: Reporting a Revolution in Work and 
Leisure.61  The text leads off with a Foreword by Paul A. Samuelson, who, 
at the time of the book’s publication, had just been awarded the Nobel 

                                                                                                                          
54 Id. at 29. 
55 Id. 
56 Id. 
57 See Robert E. Allen & Douglass K. Hawes, Attitudes Toward Work, Leisure and the Four Day 

Workweek, 18 HUM. RESOURCE MGMT. 5, 9 (1979) (“Interest in the compressed workweek appears to 
be more strongly influenced by the workers orientation toward leisure.”); Thomas A. Mahoney et al., 
Workers’ Perceptions of the Four-Day Week, 18 CAL. MGMT. REV. 31, 35 (1975) (“It does not appear 
that employee reactions to the four-day-week proposal are related to their jobs or satisfaction with their 
jobs.  Rather, it appears that reactions are more a function of perceptions of and demands for leisure.”). 

58 Randall B. Dunham & Donald L. Hawk, The Four-Day/Forty-Hour Week: Who Wants It?, 20 
ACAD. MGMT. J. 644, 652–53 (1977). 

59 Id. 
60 An alternate theory of work preference is the “enrichment hypothesis.”  This hypothesis states 

that employees perceive the four-day work week positively because their jobs are enriched by the 
change through attainment of greater autonomy and supervisory authority than would have been 
available under a five-day schedule.  Janina C. Latack & Lawrence W. Foster, Implementation of 
Compressed Work Schedules: Participation and Job Redesign as Critical Factors for Employee 
Acceptance, 38 PERSONNEL PSYCHOL. 75, 77 (1985). 

61 See Poor, Introduction to 4 DAYS, 40 HOURS, supra note 11, at xiii–xiv (stating that “4-40 
provides the leisure that workers crave, without harming firms—in fact with positive benefits to 
them”). 
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Prize in Economics.62  Professor Samuelson likened the four-day work 
week to the great inventions of mankind: 

Progress comes from technical invention, and we shall be 
ever grateful to the discoverer of fire, the inventor of the 
electric dynamo, and the perfector of hollandaise sauce.  But 
there are also momentous social inventions [as well] . . . . 
Without language we should still live in the cave, and all 
honour to that unknown genius who discovered that disputes 
of precedence could be settled by the toss of a coin. 

The 4-day week is precisely such a social invention.  Just 
as double entry bookkeeping may have done as much for the 
standard of modern life as the development of smelting, so 
will new ideas that enable mankind to find the good life be 
needed in our present age of anxiety.63 

This enthusiasm continues virtually unabated throughout the book.64  
One of four chapters authored or co-authored by Editor Riva Poor calls the 
four-day work week a “[r]evolution in [w]ork and [l]eisure.”65  The editor’s 
second chapter calls firms that were adopting the four-day work week in 
the 1970s “pioneers.”66  One author describes how an industrial “pioneer” 
was “rescued” from extinction by the four-day work week.67  Another 
proclaims that the four-day work week will “give all of us a new way of 
life in America.”68  Poor explains in her introduction that, while 
“authoritative studies take years to develop[,]” they are not useful during 
the years of immediate public interest.69  This book, by contrast, states that 
it is “chart[ing] this new development in society now while it is first 
happening; and we take particular satisfaction in knowing that we are the 
first to recognize that the four-day movement is sufficiently important to 
document, and the first to analyse it for the public.”70 

                                                                                                                          
62 Paul A. Samuelson, Foreword to 4 DAYS, 40 HOURS, supra note 11, at ix, ix. 
63 Id. (emphasis added).  As for the benefits of the four-day work week, Professor Samuelson 

explains that “[t]here is no need for me to stress these many economic aspects of the 4-day week.  The 
experts who have contributed to this book have dealt informatively with these and other matters.”  Id. at 
x. 

64 See D. Quinn Mills, Does Organized Labour Want the 4-Day Week?, in 4 DAYS, 40 HOURS, 
supra note 11, at 99, 108 (discussing an exception and concluding that “[o]n balance, in my judgement 
[sic] it is unlikely that the 4-day week will become a characteristic feature of our economy unless it is 
coupled with a reduction in hours generally”). 

65 Riva Poor, Reporting a Revolution in Work and Leisure, in 4 DAYS, 40 HOURS, supra note 11, 
at 3, 3. 

66 Riva Poor, Profiles of 39 4-Day Pioneers, in 4 DAYS, 40 HOURS, supra note 11, at 30, 30. 
67 Kanter, supra note 40, at 87. 
68 Millard C. Faught, The 3-Day Revolution to Come: 3-Day Workweek, 4-Day Weekend, in 4 

DAYS, 40 HOURS, supra note 11, at 149, 158. 
69 Poor, Introduction to 4 DAYS, 40 HOURS, supra note 11, at xiii. 
70 Id. 
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The editor’s earnest belief in the topic shows in some of the book’s 
chapters.  One chapter merely lists companies that adopted the four-day 
work week with a brief self-reported comment from firm representatives.71  
Another chapter offers slightly more in-depth profiles about firms’ 
experiences with the four-day work week.72  Still, others offer enthusiastic 
but anecdotal examples based upon the experience of one company or 
person.73 

Issues with this book, however, should not be overstated.  The 
information provided in 40 days, 40 hours offers good insights on a broad 
range of risks and rewards of the four-day work week.  It was also one of 
the first major compilations of four-day work week evidence at a time 
when interest was rapidly increasing.  Results from questionnaires and 
company profiles in the book also provide helpful advice for managers 
wishing to implement and manage the new schedule.  Nonetheless, some 
of the chapters therein cannot replace the systematic quantitative analysis 
of academic study that best provides evidence that may be generalized. 

Even during this optimistic period (cautiously for some, hastily for 
others), however, some scholars remained skeptical.  Martin J. Gannon 
openly questioned the utility of these reported attitudes.74  Gannon wrote in 
1974 that “the 4/40 drive represents a classic case where a new program 
has been accepted uncritically.”75  He credits much of the enthusiasm to the 
“Hawthorne Effect,” the notion that individuals subjected to the study of a 
new system report beneficial effects simply because the system is novel 
and they are being studied to measure it.76  When a firm introduces the 
four-day work week system, employee morale immediately increases and 
the system is declared a success.77  Managers who would normally demand 
strong evidence before making such a radical change in the workplace 
uncritically accept the new system.78  The result is a new work week 
imposed with little experimental evidence to support the change. 

                                                                                                                          
71 See Poor, Profiles, supra note 66, at 30. 
72 See Theo Richmond, Profiles of Some Australian 4-Day Pioneers, in 4 DAYS, 40 HOURS, supra 

note 11, at 194, 194–95. 
73 See, e.g., Kanter, supra note 40, at 79 (discussing a famous and once thriving company’s 

experience with a four-day work week); Ray Richard, The 4-Day Week at a 7-Day Hospital, in 4 DAYS, 
40 HOURS, supra note 11, at 88, 88–92 (discussing a hospital’s experience with the four-day work 
week); John L. Schohl, 4 Days On, 4 Days Off, in 4 DAYS, 40 HOURS, supra note 11, at 93, 93 
(introducing a modified version of the four-day work week). 

74 Martin J. Gannon, Four Days, Forty Hours: A Case Study, CAL. MGMT. REV., Winter 1974, at 
74, 80. 

75 Id. 
76 See id. at 75; see also Kenneth L. Leonard, Is Patient Satisfaction Sensitive to Changes in the 

Quality of Care? An Exploitation of the Hawthorne Effect, 27 J. HEALTH ECON. 444, 450 (2008) 
(describing the beneficial impact of the Hawthorne Effect on doctors treating patients in the presence of 
observers); Carl R. Metzgar, Placebos, Back Belts and the Hawthorne Effect, 40 PROF. SAFETY 26, 28 
(1995) (describing the origination and definition of the Hawthorne Effect). 

77 Gannon, supra note 74, at 75. 
78 Id. 
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There is reason to believe that any increase in morale from the four-
day work week program may be ephemeral.  Moving to a four-day work 
week may alleviate existing symptoms of workplace problems, but not the 
underlying causes.79  Once the novelty wears off, morale will eventually 
return to pre-four-day work week levels as employees view the four-day 
work week as an entitlement rather than a privilege.80  Just as workers no 
longer celebrate the reduction of the work week from six to five days, so 
will employees in time take the four-day work week simply for granted. 

Gannon warns that fatigue may also be a problem.  Even what he calls 
“staunch advocates” of the four-day work week found that employees cite 
fatigue as one of the most significant disadvantages.81  Gannon also 
questioned productivity, citing a 1965 study of 1233 companies that found 
no gains in productivity from shorter work weeks.82  Apparently aware of 
the then-prevailing fervor over the four-day work week, Gannon notes that 
the “study takes on added significance due to the fact that it was published 
before the advent of the 4/40 work week.  Hence, it is relatively unmarred 
by ideological assumptions and biases.”83 

Myron Fottler also questioned the very high employee acceptance rates 
of the four-day work week, most notably the results from a study reporting 
ninety-two percent employee approval of the four-day work week 
system.84  Fottler notes that, in prior studies, when employees were given 
the opportunity to accept or reject the four-day work week after a trial 
period, employee acceptance dropped significantly.85  Administering his 
own survey, Fottler found the same results.  Employees given the 
opportunity to vote six months after the implementation of four-day work 
week revealed that only fifty-six percent voted to continue the program.86  
This is not the ringing endorsement cited in other studies, especially during 
a time when the Hawthorne Effect would still be a strong influence over 
workers.87 

                                                                                                                          
79 Id. at 76. 
80 Id. 
81 Id. at 77 (citing Riva Poor & James L. Steele, Work and Leisure: The Reactions of People at 4-

Day Firms, in 4 DAYS, 40 HOURS, supra note 11, at 57, 65). 
82 See id. (“David Brown[’s] . . . conclusion is that shorter workweeks are less likely to involve a 

large sacrifice of output if hours are decreased rather than increased.” (internal citation omitted)). 
83 Id. 
84 Myron D. Fottler, Employee Acceptance of a Four-Day Workweek, 20 ACAD. MGMT. J. 656, 

657 (1977) (citing Poor & Steele, supra note 81, at 58).  Poor and Steele appear to wisely attribute these 
inflated numbers to the Hawthorne Effect, stating that “[t]his high positive proportion (over 92%), like 
many of the other results reported in this study, is well above the 67% that we can normally expect 
from the introduction of almost any attempted improvement, regardless of type.”  Poor & Steele, supra 
note 81, at 58. 

85 Fottler, supra note 84, at 657. 
86 Id. at 658–60. 
87 Id. at 666. 
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Another study three years later reinforced Fottler’s work.88  Like other 
research, the authors surveyed the attitudes of 4/40 employees.  This 
research, however, surveyed respondents on a variety of measures at 
thirteen-month and twenty-five-month intervals.89  This research also 
tested a control group of employees at the same company who remained on 
a traditional five-day schedule.90 

The results were illuminating.  The thirteen-month survey found four-
day work week employees were more satisfied with their autonomy, 
personal worth, job security, and salary than the comparison group.91  
Employees also reported less anxiety and higher productivity than the 
comparison group.92  When the employees were surveyed again after 
twenty-five months, almost all claimed that the improvements 
disappeared.93  While nine measured criteria showed significant 
improvements after thirteen months, only one criterion showed significant 
net differences after twenty-five months.94  The authors concluded that, 
while no one study should definitively resolve the effectiveness of the 
four-day work week, the data suggested that a variety of claimed benefits 
from the shortened work week exist only in the short run.95 

After a number of publications during the 1970s,96 which ranged from 
the thoughtfully skeptical to the openly uncritical, a well-timed meta-
analysis of compressed work week research appeared in 1981.97  This 
analysis sought to compile findings from the most relevant studies 
published during the prior decade and draw some overall conclusions.  
Predictably, the meta-analysis found strong support for positive employee 
attitudes toward the idea of a compressed work week, positive effects on 
one’s personal life, and increased or improved opportunities for leisure.98 

                                                                                                                          
88 See generally John M. Ivancevich & Herbert L. Lyon, The Shortened Workweek: A Field 

Experiment, 62 J. APPLIED PSYCHOL. 34 (1977).  Ivancevich and Lyon’s study attempted to replicate 
and extend an earlier and similar investigation in John M. Ivancevich, Effects of the Shorter Workweek 
on Selected Satisfaction and Performance Measures, 59 J. APPLIED PSYCHOL. 717 (1974). 

89 Ivancevich & Lyon, supra note 88, at 35. 
90 Id. 
91 Id. at 35–36. 
92 Id. at 36. 
93 Id.  Absenteeism showed no change throughout the period studied.  Id. 
94 Id.  Personal worth remained statistically significant during both the thirteen-month and the 

twenty-five-month survey.  Id. 
95 Id. at 36–37. 
96 Rudy Hung reports that seventy-eight articles discussing the four-day work week were 

published between 1970 and 1979.  Hung, supra note 46.  A large number of these articles appear to be 
brief summaries, case studies, or publications of a trade journal orientation. 

97 See Simcha Ronen & Sophia B. Primps, The Compressed Work Week as Organizational 
Change: Behavioral and Attitudinal Outcomes, 6 ACAD. MGMT. REV. 61, 62 (1981).  A meta-analysis 
is a research method that combines and analyzes the results of several studies that address the same or 
similar research hypothesis.  See Qingxiong Ma & Liping Liu, The Technology Acceptance Model: A 
Meta-Analysis of Empirical Findings, 16 J. ORG’L & END USER COMPUTING 59, 62 (2004). 

98 Ten of eleven studies examined found employees displaying positive attitudes toward 
compressed work weeks.  Ronen & Primps, supra note 97, at 72.  Four of six studies examined 
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Beyond these variables, however, studies reported more ambiguous 
results.  Of nine studies that investigated job satisfaction, only five 
reported improvements to some degree, and the authors commented that 
two of the five sets of results used the same data.99  Of seven studies that 
examined the broad category of “Productivity/Service,” the authors found 
that only four revealed positive results.100  Neither of the two studies that 
specifically measured productivity found a change in productivity after the 
implementation of a compressed work week.101  Reductions in absenteeism 
were reported in only three of the five studies examined, and all five 
studies examining fatigue found that it had increased with the adoption of 
the new schedule.102  Another publication compiling studies on 
productivity and absenteeism in 1986 found similarly ambiguous results.103 

By the mid 1980s, academic interest in the four-day work week was on 
the decline.  Hung’s bibliography reports fifty-one publications between 
1980 and 1989, compared with seventy-eight the previous decade.104  Of 
these publications, twenty-eight were published between 1980 and 1984; 
only twenty-three appeared during the latter half of the decade.105  
Although a decline appears evident, this does not mean, of course, that all 
scholarship on the four-day work week ceased.  Instead, studies of the 4/40 
work week appear to have been subsumed into broader research on the 
workplace as one of many variables. 

Scholars have expanded their reach beyond happiness, leisure, and 
productivity metrics and explored a variety of intriguing questions about 
the four-day work week.  An emerging literature has examined the 
implementation of compressed work week staffing and scheduling through 
a series of algorithms that account for various constraints such as the 
number of consecutive days off, the frequency of non-work weekends, and 
the maximum number of consecutive days an employee can work.106  
Others use formulae to show that compressed work weeks can improve 

                                                                                                                          
reported a positive effect on home and personal life.  Id. at 69.  All six studies that surveyed attitudes 
toward leisure reported positive results.  Id. 

99 Id. at 63, 68. 
100 Id. at 72. 
101 Id. at 71. 
102 Id.  Curiously, the authors state that “[t]here is strong evidence for concluding that there is a 

decrease in absenteeism associated with the [compressed work week].”  Id. at 73. 
103 Richard E. Kopelman, Alternative Work Schedules and Productivity: A Review of the 

Evidence, 5 NAT’L PRODUCTIVITY REV. 150, 152–53 (1986) (indicating that the average change in 
productivity and absenteeism among five studies was zero percent). 

104 Hung, supra note 46.  
105 Id. 
106 See Hesham K. Alfares, Compressed Workweek Scheduling with Days-Off Consecutivity, 

Weekend-Off Frequency, and Work Stretch Constraints, 44 INFOR 175, 175–76 (2006) (analyzing a 
three-day work week with a seven-factor classification and two weekend-off frequency constraints, and 
developing an algorithm “to minimize the number and cost of the workforce”); see also generally A.T. 
Ernst et al., Staff Scheduling and Rostering: A Review of Applications, Methods and Models, 153 EUR. 
J. OPERATIONAL RES. 3 (2004) (presenting numerous modules to create a roster to analyze constraints). 
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efficiency through a reduction in labor cost.107  Research on the 
compressed work week has also appeared in a recent investigation on 
absenteeism, finding that employees working on a compressed schedule, 
shift work, or flexible hours had higher levels of absenteeism when 
compared to more traditional work arrangements.108 

Another thought-provoking question is the impact of flexible work 
policies on gender and family issues.  Some early work appears to express 
dated attitudes and to subordinate such issues to more pressing male-
oriented concerns.109  Later work, such as that by Jennifer Glass, 
provocatively explains how family-friendly policies might actually widen 
the gender wage gap.  Glass concludes that work/family policies “do not 
increase mothers’ success in the labor market” or close the significant 
gender wage gap.110  At best, such policies are benign or neutral for certain 
workers.111  A real risk, however, exists in that diminished employee “face 
time” inhibits the development of “lucrative managerial and professional 
careers.”112  Gains in productivity achieved by the working mother may be 
more than neutralized by the negative reaction of managers expecting 
continuous availability of workers.113  Taking advantage of such policies 
may signal to managers that the employee has a “weaker commitment and 
dedication” to her employer.114  There may even be a backlash against 
workers who use policies such as the four-day work week that might be 
family-friendly.115  Employees without family needs might express feelings 
of inequity because such a program favors individuals with children to the 

                                                                                                                          
107 Rudy Hung, Using Compressed Workweeks to Save Labour Cost, 170 EUR. J. OPERATIONAL 

RES. 319 (2006) (illustrating how compressed work weeks can reduce costs). 
108 Georges Dionne & Benoit Dostie, New Evidence on the Determinants of Absenteeism Using 

Linked Employer-Employee Data, 61 INDUS. & LAB. REL. REV. 108, 118 (2007). 
109 See Gannon, supra note 74, at 77 (stating that “[a]lthough working mothers and single workers 

are particularly fatigued by the 4/40 schedule, a more affected and more important group is that 
composed of moonlighters”); J. Philip Wernette, What About the Four-Day Work Week?, 6 MGMT. 
PERSONNEL Q. 13, 16 (1968) (expressing concern for the impact of the four-day work week on home 
life and querying, “Should the housewives . . . have a shorter work week to correspond with that of 
their working husbands and fathers?”). 

110 Jennifer Glass, Blessing or Curse?: Work-Family Policies and Mother’s Wage Growth over 
Time, 31 WORK & OCCUPATIONS 367, 389–90 (2004).  See also generally Vicki Schultz, Feminism 
and Workplace Flexibility, 42 CONN. L. REV. 1203 (2010). 

111 Glass, supra note 110, at 390. 
112 Id. 
113 Id. 
114 Id.  See also Elizabeth D. Almer et al., Is It the Kids or the Schedule?: The Incremental Effect 

of Families and Flexible Scheduling on Perceived Career Success, 54 J. BUS. ETHICS. 51, 60 (2004) 
(stating that “individuals [using flexible work arrangements] may be viewed as signaling that they 
value their careers less because they have arranged their schedules to accommodate family needs, and 
this in turn affects the likelihood that they will advance in the firm”); Erin L. Kelly & Alexandra Kalev, 
Managing Flexible Work Arrangements in US Organizations: Formalized Discretion or ‘A Right to 
Ask,’  4 SOCIO-ECON. REV. 379, 407 (2006) (indicating that “[e]thnic and racial minorities, and women, 
especially mothers, may find it more difficult to be recognized as a ‘high performer’ and to win 
[flexible work arrangements] under this system [of supervisory assessment of work performance]”). 

115 Almer et al., supra note 114, at 53. 
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disadvantage of individuals without children.116 
A firm-wide mandatory four-day work week schedule might suppress 

these problems.  If, however, a company ever chose to make the four-day 
work week schedule optional, rather than mandatory, gender and family 
issues could certainly arise.  One problem may be that men and women 
would put the extra day off to different use.  If men use flexible scheduling 
to work when they are most productive and women use flexible scheduling 
to coordinate childrearing, women are at a competitive disadvantage in the 
utilization of a four-day work week.117  Katie Winder, the author of an 
empirical study on the matter, finds that the correlation between job 
flexibility and wages is twice as large for men as it is for women, even 
when comparing employees in the same firm, with the same occupation, 
and at the same wage level.118 

Another issue involves shift work, the increasingly common practice 
of working beyond the traditional nine-to-five working day, particularly 
the overnight hours.  Shift work places significant health, social, and 
familial strains on workers.119  A four-day work week might amplify these 
strains by requiring workers to not only work evening and overnight hours, 
but also to do so for a longer period of time.  Furthermore, shift workers 
often serve on rotating shifts.  A compressed work week may require 
quicker shift rotations throughout the day, evening, and overnight, 
imposing more difficult adjustments on the circadian rhythms of 
employees forced to work the rotation.120  Some studies have found that a 
compressed work week aggravates the negative effects of a rotating shift 

                                                                                                                          
116 Id. See also Unmarried America, www.unmarriedamerica.com (last visited Apr. 21, 2010) 

(serving as an information clearinghouse for general advice on a variety of social and economic issues 
for unmarried adults). 

117 An example familiar to university professors bears mentioning: 
An analogy from academia that find applicable is the policy of delaying the tenure 
clock when a faculty member has a child.  Many are concerned that new fathers use 
this time to do research, whereas new mothers use the time off the clock to care for 
their child.  If this is the case, both new mothers and fathers are made better off by 
the policy, but the fathers will likely experience greater market gains. 

Katie L. Winder, Flexible Scheduling and the Gender Wage Gap, 9 B.E. J. ECON. ANALYSIS & POL’Y 
1, 1 n.2 (2009).  But see Kelly & Kalev, supra note 114, at 407–08 (“Ironically, workers with extensive 
family responsibilities, in particular, might improve their performance with the benefit of [flexible 
work arrangements] that allows them to work when and where they are most productive and focused.”). 

118 Winder, supra note 117, at 2. 
119 See Robert C. Bird, A Shift Too Far: The Failure To Recognize Shiftwork Maladaptation 

Syndrome as an Injury Under Workers Compensation Law, 21 MIDWEST L.J. 1, 1–8 (2007) (describing 
health effects and shift work maladaptation syndrome); Robert C. Bird & Niki Mirtorabi, Shiftwork and 
the Law, 27 BERKELEY J. EMP. & LAB. L. 383, 389–95 (2006) (describing the debilitating impact of 
shift work causing sleep disruption, sleep deprivation, cardiovascular disorders, gastrointestinal 
disorders, reproductive disorders, diabetes, epilepsy, asthma, mental disorders, and accidents both on 
and off the job); Carlla S. Smith et al., Shiftwork and Working Hours, in HANDBOOK OF 
OCCUPATIONAL HEALTH PSYCHOLOGY 163, 167–68 (James Campbell Quick & Lois E. Tetrick eds., 
2003) (discussing health issues related to shift work). 

120 See Smith et al., supra note 119, at 172–73 (describing the effects of eight-hour versus twelve-
hour shift systems). 
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schedule.121  The implementation of a four-day work week in a shift work 
environment must be better explored to fully understand any interactive 
effects.122 

Other unresolved issues remain.  For instance, there is a significant 
body of research examining the effect of extended work days including 
nine-, ten-, and twelve-hour shifts.123  Further research should examine the 
impact of additional hours and whether an optimal “sweet spot” for 
extended work days exists that maximizes benefits while minimizing 
fatigue and other risks to the employee.  The impact of the four-day work 
week on older workers is also an important and relatively unexplored 
question.124  While perception of older workers’ job satisfaction is an 
interesting question,125 the more pressing issue of the health effects of long 
work on an aged population should be resolved before implementation of a 
four-day work week.126  In addition, more research needs to be done to 
examine the four-day work week as applied to specific industries, as the 
nature of the business might impact the feasibility of the compressed work 
week.127 

                                                                                                                          
121 See Stephen J. Havlovic et al., Repercussions of Work Schedule Congruence Among Full-

Time, Part-Time, and Contingent Nurses, 27 HEALTH CARE MGMT. REV. 30, 38 (2002) (“This study 
demonstrates the intertwining dynamics of shift and work week arrangements. . . . The impact of 
rotating longer shifts under this type of work intensity appears to be negative and inappropriate.”); 
Irena Iskra-Golec et al., Health, Well-Being and Burnout of ICU Nurses on 12-h and 8-h Shifts, 10 
WORK & STRESS 251, 254–55 (1996) (finding that compressed work schedules compounded some 
negative effects of shift work for intensive care nurses).  But see Jon L. Pierce & Randall B. Dunham, 
The 12-Hour Day: A 48-Hour, Eight-Day Week, 35 ACAD. MGMT. J. 1086, 1094 (1992) (“Our findings 
suggest that combining a compressed [work week] and a shift schedule may mitigate some of the 
negative effects frequently associated with shift work and capitalize on some of the positive effects 
associated with compression.”). 

122 See, e.g., W. McEwan Young, Shift Work and Flexible Schedules: Are They Compatible?, 119 
INT’ L LAB. REV. 1, 14–15 (1980) (analyzing the pros and cons of a flexible work week). 

123 See, e.g., EDITH J.C. JOSTEN, THE EFFECTS OF EXTENDED WORKDAYS 149 (2002) (examining 
the impact of extended work days, including fatigue, health, and performance on office jobs, nursing, 
and industrial work). 

124 Not everyone seems to hold the opinion of older workers in high regard: 
The most common complaint for workers who do not profess to be totally satisfied 
with the 4-day week is that the new work shifts . . . are too long and tiring.  None of 
these people (with the exception of one grouchy old lady in her 60’s) would admit, 
however, that they would actually prefer returning to the 5-day week. 

Kanter, supra note 40, at 53. 
125 Compare James G. Goodale & A.K. Aagaard, Factors Relating to Varying Reactions to the 4-

Day Workweek, 60 J. APPLIED PSYCHOL. 33, 37 (1975) (finding that older employees were more 
negative toward a four-day work week than younger employees), with Richard D. Tellier, The Four-
Day Workweek and the Elderly: A Cross-Sectional Study, 29 J. GERONTOLOGY 430, 433 (1974) 
(reporting that older employees are more satisfied with their jobs than younger workers after the 
adoption of a four-day work week). 

126 See Ronen & Primps, supra note 97, at 69 (reviewing multiple studies addressing the impact of 
compressed work weeks on age and concluding that “[i]t seems that fatigue may be a factor mediating 
the age/attitude relationship”). 

127 See, e.g., Linda Duxbury & George Haines, Jr., Predicting Alternative Work Arrangements 
from Salient Attitudes: A Study of Decision Makers in the Public Sector, 23 J. BUS. RES. 83, 84–85 
(1991) (studying the public sector); Havlovic et al., supra note 121, at 30 (studying nursing); Rosemary 
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Also, the four-day work week is not the only option.  Some have 
examined the impact of a three-day, thirty-six-hour work week comprising 
twelve-hour shifts.  One intriguing study found that employees working a 
twelve-and-one-half-hour shift, three days per week (a “3/38” schedule) 
did not suffer from fatigue problems and had reduced sick time, overtime, 
and personal leave time.128  Employee errors actually decreased over time 
and employees remained just as productive.129  Other research compares 
three-day weeks with four-day weeks and finds benefits for each system.130  
If a four-day work week has been so positively received, and if writers 
conveniently ignore potential attendant risks, a four-day weekend would 
spark even greater enthusiasm. 

In spite of these questions and the limits of some prior research, the 
results reported by researchers remain positive.  A 1999 meta-analysis of 
compressed work week schedules concludes that “compressed workweek 
schedules had primarily positive and no negative effects on work-related 
criteria.”131  One of the most recent studies on the four-day work week, and 
one generating significant publicity,132 finds that employees working a 
four-day work week report lower levels of work/family conflict than their 
counterparts working other schedules.133  Although significant questions 
remain about the efficacy and impact of the four-day work week, 
meaningful studies continue to illuminate unanswered questions. 

IV.  LOOKING AHEAD: THE FOUR-DAY WORK WEEK                                      
AND ENERGY CONSERVATION  

The focus of the four-day work week has recently shifted in an 
intriguing and worthwhile direction.  Instead of focusing solely on the 
impact on workers and their employers, external effects on the 
environment and energy consumption are now also being considered.  

                                                                                                                          
A. Venne, The Impact of the Compressed Workweek on Absenteeism: The Case of Ontario Prison 
Guards on a Twelve-Hour Shift, 52 REL. INDUSTRIELLES 382 (1997) (studying prisons). 

128 Latack & Foster, supra note 60, at 88–89. 
129 See id. at 89; Pierce & Dunham, supra note 121, at 1094. 
130 See Rudy Hung, Managing Compressed Workweeks: A Comparison of 4-Day and 3-4 

Workweeks, 9 INT’ L J. TECH. MGMT. 261, 262–65 (1994) (authoring a categorical comparison of four-
day and alternate three-day/four-day work weeks on criteria such as recruitment, fatigue, and shift 
rotation); see also Rudy Hung, Compressed Workweeks in Office-Type Environments, 44 WORK STUDY 
5, 6–7 (1995) (discussing varying work schedule arrangements in the office setting). 

131 Baltes et al., supra note 19, at 510. 
132 See News Release, Brigham Young Univ., BYU Study Reveals Results of City’s Four-Day 

Work Week (June 9, 2008), available at http://byunews.byu.edu/archive08-jun-4ten.aspx (providing 
links to interviews given by the authors on CBS News, NPR, USA Today, and other news outlets). 

133 Rex L. Facer II & Lori Wadsworth, Alternative Work Schedules and Work-Family Balance, 28 
REV. PUB. PERSONNEL ADMIN. 166, 175 (2008).  For further discussion at this Symposium, see 
generally Rex L. Facer II & Lori L. Wadsworth, Four-Day Work Weeks: Current Research and 
Practice, 42 CONN. L. REV. 1031 (2010). 
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Indeed, these once largely ignored societal impacts are now being viewed 
as a major impetus for converting to the four-day work week.  

In spite of the optimism, questions remain regarding the effect of the 
four-day work week on the environment and energy consumption.  The 
predominant model for energy savings for the four-day work week appears 
to be the following: whenever an enterprise institutes a four-day work 
week, that enterprise closes its factory, office, or building for the remaining 
fifth day.  Employees drive twenty percent less, reduce congestion by 
twenty percent, and firms consume twenty percent less energy each day the 
office is closed.  The resulting environmental benefits from reduced energy 
consumption are nothing short of enormous—a twenty-percent decline in 
overall energy consumption for activities related or indirectly related to the 
operation any four-day work week enterprise.  Of course, this is an 
optimistic model, but one of comparison from which to show that 
environmental benefits might not be robustly realized. 

Any savings from reduced energy consumption must take into account 
the imperfections and limits inherent in power savings.  Even vacant 
buildings never completely shut down.  Heat and electricity must be 
consumed to keep a building at a minimum temperature as well as to 
power basic emergency functions.  Even when a building is free to be shut 
down to minimum consumption status, actually doing so may be a difficult 
task.  For example, when Utah implemented the four-day work week, the 
goal was to reduce energy consumption by the predicted twenty percent.  
In fact, almost a year later, Utah has managed no more than a thirteen 
percent reduction.134  This is because the 900 Utah state buildings are 
unique and energy managers have not yet determined how to shut them all 
down.135  The massive heating and air conditioning units appear to pose a 
particular problem.136 

Private companies not saddled with the difficulties of infrastructure 
may not be able to fully close their doors because of norms and demands of 
their management and certain departments.  Supervisors may need to be 
available to facilitate intra-organizational communication, such as a 
common contact for blocks of employees working different four-day shift 
schedules.137  Supervisors might need to be available for inter-organization 
communication, as five-day organizations initiate and expect daily 
communication with the enterprise.138  Entire departments, such as 

                                                                                                                          
134 Jenny Brundin, Utah Finds Surprising Benefits in a 4-Day Workweek, NPR, Apr. 10, 2009, 

http://www.npr.org/templates/story/story.php?storyId=102938615. 
135 Id. 
136 Id. 
137 See Dunham & Hawk, supra note 58, at 654 (stating that a four-day work week is 

inappropriate for supervisors and has a determinal effect on inter-organizational contact). 
138 See id. (describing the supervisors’ concern that a four-day work week interferes with intra- or 

inter-organizational relations). 
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marketing, might require constant contact with the five-day world in order 
to sustain sales and maintain connections with potential customers.139 

Managers may also feel a sense of obligation to work a five-day 
schedule because a compressed work week is either inappropriate for their 
job or has a detrimental effect on their productivity.140  Demands on non-
supervisory employees might also require a five-day presence.  Employees 
like those in shipping and receiving must interact with the five-day 
environment in order to respond to incoming and outgoing goods.141  
Maintenance personnel must be available to address unexpected problems 
with the plant and equipment.  These contingencies limit a firm’s ability to 
institute an energy-saving initiative through a one-day facility closure. 

Of course, all of these benefits assume that an enterprise can close its 
doors even for a moment.  Hospitals, law enforcement agencies, utilities, 
and prisons, for example, cannot simply curtail energy consumption 
because its employees work four days per week instead of five.  For the 
thousands of local, city, and state entities that provide essential and 
continuous services throughout the country, potential power savings from 
the four-day work week are not possible. 

Also, benefits from reduced energy consumption do not sufficiently 
consider the conduct of idle workers.  Workers on their new day off will, at 
a minimum, consume heat, water, and electricity at home that would have 
remained unused during a five-day work week.  Furthermore, workers will 
almost certainly not remain at their residences.  Employees shouldering a 
reduced, rather than a compressed, work week may be forced to take 
second jobs to cover costs.  That job will inevitably require a commute, 
thereby negating potential energy savings and traffic reduction from the 
four-day work week. 

More fortunate employees will likely pursue an aggressive (and energy 
consuming) leisure agenda.  One early study of four-day employees 
reported that the most frequently anticipated use of a three-day weekend 
would be to take long weekend vacations.142  Other frequently cited 
activities included sightseeing, visiting relatives, and going fishing or 
hunting.143  All of these activities require significant energy use through 
travel and are likely the very activities that were previously not readily 
available under a five-day schedule.144  The four-day work week may do 
                                                                                                                          

139 Buisman, supra note 31, at 566.  But see Ronald H. Rotenberg & Dennis Martin, The 
Rearranged Work Week—What Effect on Marketing?, 42 BUS. Q. 58, 61 (1977) (concluding that the 
“rearranged work week” has not created long-lasting problems with customer satisfaction or inter-
departmental communications with marketing). 

140 Dunham & Hawk, supra note 58, at 654. 
141 Buisman, supra note 31, at 566. 
142 Allen & Hawes, supra note 57, at 8. 
143 Id.  This might also include shopping, as one-third of workers employed under a four-day work 

week reported that their spending increased after the adoption of the new schedule.  Id. at 10. 
144 See id. at 8. 



 

2010] THE FOUR-DAY WORK WEEK: OLD LESSONS, NEW QUESTIONS 1079 

more to shift the burden of energy costs from the employer to the 
employee than it does to reduce overall energy consumption. 

Thus, the possibility exists that overall environmental effects from the 
four-day work week might be much less beneficial than originally 
anticipated.145  This conclusion is far from certain, however.  More study is 
necessary to determine the complete consumption and environmental 
impact of the four-day work week. 

V.  CONCLUSION 

Whatever happened to all the four-day work week proposals so widely 
popular almost forty years ago?  Like many trends, interest in the four-day 
work week peaked and faded away.  After a “meteoric rise to fame and 
public attention” in the early 1970s, interest in compressed work weeks 
peaked in 1973.146  By 1975, interest in the four-day work week had 
substantially cooled, with firm executives reporting displeasure with the 
results of the change.147  One-third of firms that adopted the compressed 
work week reported that they discontinued use shortly thereafter.148  By 
1980, participation in compressed work weeks for all U.S. employees 
remained at an insignificant 2.7%.149 

Today, we find ourselves at the crest of a new wave of interest.  
Replacing the near messianic zeal of an early book is the commentary of 
the global blogosphere.  Like their unreservedly enthusiastic counterparts 
from the early 1970s, writers today are quick to attribute great benefits to a 
four-day work week with only passing consideration to its costs, 
implications, and the substantial and decidedly mixed prior research on the 
subject.  So much of the enthusiasm about the four-day work week from 
employees appears to originate from the surface benefit of an additional 
day off from work.  That additional day off comes at a price, however, and 
one wonders that if workers were polled about their perceptions of a new 

                                                                                                                          
145 Della Watson, Could a Four-Day Work Week Actually Harm the Environment?, SIERRA CLUB, 

Feb. 10, 2009, http://www.opposingviews.com/articles/opinion-could-a-four-day-work-week-actually-
harm-the-environment. 

146 Kopelman, supra note 103, at 151.  Kopelman reports that during 1973, an estimated 3000 
companies tried the compressed work week and other firms were converting to it at the rate of 150 per 
month.  Id. 

147 Id.  Quoting a Wall Street Journal article, Gannon recounts the experience of an executive with 
the four-day work week: 

When John Roberts went to the four-day week, it was in the forefront of a trend.  
And now it’s turning out that the company may also have been in the forefront of a 
trend when it went back to the five-day week.  A number of companies that quickly 
embraced the highly touted four-day workweek a year or two ago are discovering it 
may present far more problems that anyone foresaw . . . . 

Gannon, supra note 74, at 75 (quoting William Buckley, For Some Companies the Four-Day Week Is a 
Four-Day Headache, WALL ST. J., Apr. 30, 1973, at 1). 

148 Kopelman, supra note 103, at 151. 
149 Id. 
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“ten-hour work day,” would their responses be so enthusiastic?  
Unfortunately, we do not know enough about the impact of the four-day 
work week, and what we do know is far from uniformly positive. 

Almost forty years ago, firms and employees embraced the four-day 
work week as an innovative standard in workplace organization.  The 
fervor to adopt the four-day work week disappeared almost as quickly as it 
arrived.  Today, with the zeal of a prior era long forgotten, a new flood of 
interest may propel the four-day work week back into prominence.  This 
Symposium can play an important role in shaping the debate about the 
four-day work week and perhaps can cause managers and advocates alike 
to think twice before rushing into drastic and unproven changes to the 
modern workplace.  Our knowledge is not much more definitive than it 
was forty years ago.  One expert’s comment in 1971 rings true today; he 
could not help but “warn[] that there is still ‘gross ignorance of the power 
of this evolutionary technique in labor utilization.’”150  We would be wise 
to heed the lessons learned from the past and tread carefully when 
considering the future of the four-day work week. 

                                                                                                                          
150 Cross, supra note 9, at 38. 
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This Article examines the significance of the 4/40 work week to caregivers 

in need of individualized workplace accommodation.  Employer interest in 
4/40 and other alternative work structures demonstrates that the current 
organization of market work is not inevitable and that its re-organization in 
ways that facilitate full participation by caregivers can sometimes be mutually 
beneficial.  Yet it is unlikely that employers act optimally in responding to 
individual accommodation requests.  Well-known limits on individuals’ 
ability to exercise rational choice can impede supervisory determinations 
as to whether a particular accommodation will effectively enable the 
caregiver to perform her job and whether the costs entailed in adopting the 
accommodation will be outweighed by other savings.  Thus, it is likely that 
some number of viable, cost-effective accommodations are not being 
implemented by employers.  

This Article argues that the law should play a role in facilitating optimal, 
individualized accommodation of working caregivers.  Drawing on existing 
and pending legislation, it argues for the creation of a statutory “right to 
request” that would protect workers from retaliation for seeking 
accommodations and would require employers to consider such requests in 
good faith.  By encouraging workers to come forward with their requests and 
requiring parties to engage in an “interactive process,” the law can 
potentially reduce some of the biases and informational gaps that currently 
plague discretionary employer decisions about accommodation requests.  In 
this way, such a law may ultimately inspire mutually beneficial changes to 
work structure that could not be achieved absent legal intervention. 
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Incenting Flexibility:                                                 
The Relationship Between Public Law and Voluntary 

Action in Enhancing Work/Life Balance 

RACHEL ARNOW-RICHMAN * 

I.  INTRODUCTION 

A central feature of market work is employers’ expectation that full-
time workers will perform eight hours per day, five days per week, and on-
site at the employer’s facility.  Legal scholars concerned with the position 
of working caregivers have critiqued this “full-time face-time” (“FTFT”) 
norm as reflecting the life patterns of men who generally require no time 
off for childrearing and can depend on a steady stream of unpaid domestic 
labor supplied by a female spouse.1  Despite the rhetorical power of this 
claim, mainstream work structures like the FTFT norm have proved 
particularly difficult to eradicate through legal regulation.  Even in areas 
where the law actually compels firms to alter their employment practices 
for the benefit of nontraditional workers, truly transformative changes are 
quite rare.  For instance, under the Americans with Disabilities Act 
(“ADA”), 2 which requires employers to reasonably accommodate disabled 
workers, courts have often treated the FTFT norm as a backstop that limits 
what types of workplace accommodations will be considered reasonable.3 

                                                                                                                          
* ��Associate Professor of Law, University of Denver Sturm College of Law; J.D., Harvard Law 

School; L.L.M., Temple University School of Law.  I am grateful for the assistance and feedback 
received from W. David Barnes, Diane Burkhardt, Emily Grabham, Eli Wald, and the Colorado 
Employment Law Faculty (“CELF”) Scholarship Group (Roberto Corrada, Melissa Hart, Martin Katz, 
Scott Moss, Helen Norton, Nantiya Ruan, Raja Raghunath, and Catherine Smith).  Special thanks to 
student research assistants Geoffrey Frazier, Sarah Millard, and Lindsay Noyce. 

1 See Michelle A. Travis, Equality in the Virtual Workplace, 24 BERKELEY J. EMP. & LAB. L. 283, 
359 (2003) (discussing the disparate impact on women of “full-time face-time” work requirements in 
the context of telecommuting); see also JOAN WILLIAMS , UNBENDING GENDER: WHY FAMILY AND 
WORK CONFLICT AND WHAT TO DO ABOUT IT 64–66, 113 (2000) (describing how market work is 
structured around an ideal worker who has no household or caregiving responsibilities). 

2 42 U.S.C. §§ 12101–12213 (2006). 
3 See, e.g., Denczak v. Ford Motor Co., 215 Fed. App’x 442, 445 (6th Cir. 2007) (reasoning that 

“[c]ommon sense, to say nothing of [defendant’s] business judgment, supports the point” that a 
production quota in an assembly line is an essential function of a welding job because such positions 
“are only as fast as the slowest member of the production team”); Davis v. Fla. Power & Light Co., 205 
F.3d 1301, 1303–06 (11th Cir. 2000) (holding that a utility company was not required to limit an 
employee’s hours to eight hours per day because mandatory overtime was an essential function of the 
job); Davis v. Microsoft Corp., 37 P.3d 333, 337 (Wash. Ct. App. 2002) (holding that a software 
company was not required to accommodate plaintiff by allowing him to work a forty-hour week where 
the unrebutted evidence demonstrated “that all systems engineers within the department had 
consistently worked 60–80 hours per week for years”); see also Rachel Arnow-Richman, 
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Recent changes by some employers, however, call into question the 
inviolate nature of current work structures.  Several companies and 
government employers have instituted or proposed compressed work 
weeks and other forms of alternative scheduling to deal with budgetary 
shortfalls in the wake of the Great Recession of 2008.4  Most such 
initiatives tinker at the edges of the FTFT norm.  For example, a plan 
announced by the Utah state government in June 2008 requires state 
employees to maintain the same number of full-time hours, but spreads 
their work over fewer days (the so-called “4/40” week).5  Employees 
benefit by obtaining one full weekday “off” per week.6  Such changes are 
far from the wholesale reform of market work that some legal scholars 
have envisioned.7  These voluntary initiatives, however, have been touted 
as both efficiency-enhancing for employers and supportive of the life and 
family needs of employees.8  Moreover, they are voluntary undertakings 
that have emerged absent legal compulsion and outside the discourse over 
equal employment quality for caregivers. 

                                                                                                                          
Accommodation Subverted: The Future of Work/Family Initiative in a “Me, Inc.” World, 12 TEX. J. 
WOMEN & L. 345, 363–67 (2003) (describing this phenomenon and discussing cases in which courts 
limit the reach of individualized accommodation under the ADA); Michelle A. Travis, Recapturing the 
Transformative Potential of Employment Discrimination Law, 62 WASH. & LEE L. REV. 3, 23–36 
(2005) (providing examples of courts refusing to require accommodations that varied employees’ 
hours, punctuality, attendance, start and stop times, and on-site work requirements). 

4 See Colleen McCarthy, Employers Offer Benefits To Offset Higher Fuel Prices, BUS. INS., Sept. 
1, 2008, at 27 (reporting survey results finding that twenty-two percent of employer respondents 
planned to offer a four-day work week option to at least some employees); Josée Valcourt & Justin 
Scheck, Oil Prices Prompt Four-Day Week, WALL ST. J., May 29, 2008, at A3 (describing various 
states’ efforts to reduce the work week to four days “to provide relief from the cost of commuting”); cf. 
Hannah Seligson, An Alternative to Layoffs: The Shorter Workweek, N.Y. TIMES, Mar. 1, 2009, at 
BU11 (detailing a New York policy center’s switch of some employees to a three-day, twenty-four-
hour work week at reduced pay). 

5 See Brock Vergakis, Utah’s 4-Day Workweek Draws Out-of-State Attention, ASSOCIATED 
PRESS, Feb. 25, 2009 (explaining that under Utah’s four-day work week, 17,000 state employees now 
work four ten-hour days each week). 

6 See STATE OF UTAH, WORKING 4 UTAH: INITIATIVE PERFORMANCE REPORT, FINAL  16 (2009), 
available at http://www.dhrm.utah.gov/Working4Utah_FinalReport_Dec2009.pdf (showing that, based 
on employee survey results, almost seventy-five percent of respondents prefer the four-day work 
week); 4-Day Workweek Creates New Volunteers in Utah, USA TODAY, July 10, 2009, 
http://www.usatoday.com/news/nation/2009-07-10-utah-volunteers_N.htm (reporting that the “extra 
day off” allows employees an opportunity to engage in volunteer activities). 

7 See Vicki Schultz, Essay, Life’s Work, 100 COLUM. L. REV. 1881, 1941 (2000) (envisioning a 
vast overhaul of market work in which “the state sustains suitable work for everyone: providing jobs, 
guaranteeing a living wage, cultivating empowering working conditions and relations, restructuring 
working time, and providing the job-holding services necessary to allow people to pursue paid work 
along with broader care commitments and civic activities”); Vicki Schultz & Allison Hoffman, The 
Need for a Reduced Workweek in the United States, in PRECARIOUS WORK, WOMEN, AND THE NEW 
ECONOMY: THE CHALLENGE TO LEGAL NORMS 131, 140–41 (Judy Fudge & Rosemary Owens eds., 
2006) (proposing far-reaching changes to the American work environment, including a reduction of the 
standard work week from forty hours to thirty-five hours for all employees). 

8 See McCarthy, supra note 4 (describing the compressed work week as one of “a variety of 
benefits to alleviate the impact of higher gasoline prices”); Vergakis, supra note 5 (reporting that 
Utah’s four-day work week initiative would cut greenhouse gas emissions and reduce gasoline 
consumption, and finding that “the schedule offers more flexibility” for affected employees). 
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What does the emergence of an employer-initiated, 4/40 week mean 
for working caregivers?  What does it mean to scholars seeking to alter the 
structure of market work through legal reform?  This Article examines this 
trend through the lens of individual accommodation—workers’ need for 
and employers’ willingness to provide idiosyncratic changes in job 
requirements or workplace structures to meet the demands of particular 
caregivers.  From the perspective of these workers, voluntary 4/40 is 
potentially, though not inherently, transformative.  Its emergence illustrates 
the viability of win-win accommodations that benefit both caregivers and 
their employers.  At least in some cases, the interests of caregivers and 
traditional workers elide.9 

At the same time, however, voluntary 4/40 reminds us that employees 
in an at-will system remain subject at all times to employers’ unilateral 
changes in work structure—a reality that may more heavily burden 
caregivers whose personal responsibilities are likely to be schedule- 
dependent.  The inherent limitation of 4/40, or any other employer-
sponsored reform, is that such initiatives are neither motivated by, nor 
comprehensive of, the needs of working caregivers.  For voluntary 
restructuring efforts to constitute an effective, long-term component of a 
larger reform agenda, as this Article contends they must, employers must 
undertake those efforts in response to employee demands and not solely in 
response to catastrophic financial circumstances, like those currently 
facing many state governments. 

This Article argues that the law has a role both in encouraging and 
mediating this type of voluntary and individualized accommodation.  It 
argues for the creation of statutory procedural rights that enable and protect 
caregivers in seeking alternative work arrangements.  This approach has 
been adopted successfully abroad10 and has been proposed domestically in 

                                                                                                                          
9 Legal scholarship has long emphasized such synergies.  See, e.g., Joan C. Williams, Canaries in 

the Mine: Work/Family Conflict and the Law, 70 FORDHAM L. REV. 2221, 2227 (2002) (arguing that 
“the business case for providing usable part-time programs demonstrates that the savings attributable to 
reduced attrition far outweigh any arguable higher overhead”); Joan C. Williams, The Family-Hostile 
Corporation, 70 GEO. WASH. L. REV. 921, 924 (2002) (same); Joan C. Williams, The Politics of Time 
in the Legal Profession, 4 U. ST. THOMAS L.J. 379, 398–403 (2007) (arguing “the business case for 
work-life balance in the legal profession”); Joan C. Williams & Nancy Segal, Beyond the Maternal 
Wall: Relief for Family Caregivers Who Are Discriminated Against on the Job, 26 HARV. WOMEN’S 
L.J. 77, 85–89 (2003) (making the business case for “family-responsive policies”); cf. Michelle A. 
Travis, Lashing Back at the ADA Backlash: How the Americans with Disabilities Act Benefits 
Americans Without Disabilities, 76 TENN. L. REV. 311, 311–14 (2009) (summarizing how non-disabled 
workers stand to benefit from employer accommodation of disabled individuals). 

10 See, e.g., Employment Act, 2002, c. 22, § 47 (U.K.), available at http://www.opsi.gov.uk/acts/ 
acts2002/pdf/ukpga_20020022_en.pdf (giving British parents of children under the age of seventeen 
the right to request flexible work); Employment Relations (Flexible Working Arrangements) 
Amendment Act 2007, No. 105, Public Act, Part 6AA (N.Z.), available at http://www.legislation. 
govt.nz/act/public/2007/0105/latest/DLM1034656.html?search=ts_act_Flexible+working_noresel&p=1 
(granting New Zealand employees “a statutory right to request a variation of their working 
arrangements if they have the care of any person”).  A study of a similar German law concluded that 
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a pending congressional bill.11  Its ultimate effectiveness, however, will 
depend on regulatory and judicial interpretation of the scope of employers’ 
procedural obligations.  Thus, this Article contends that such legislation 
should be understood to impose an employer obligation to engage in a 
good faith “interactive process”12 when faced with an explicit 
accommodation request by an individual caregiver. 

This Article proceeds as follows:  Part II situates voluntary 4/40 within 
the context of existing legal regulation pertaining to the status of working 
caregivers.  It demonstrates that 4/40 suffers the weaknesses associated 
with fixed mandates, such as the Family Medical Leave Act (“FMLA”), 
which are not flexible enough to account for individual needs.  Part III 
makes the case for legislation aimed at inspiring voluntary behavior at the 
individual level, exploring the basic economics of voluntary 
accommodations decisions.  It suggests that well-known limits on rational 
choice theory may lead to sub-optimal voluntary accommodation of 
individual requests.  Part IV demonstrates how the law may respond to 
these limitations, and uses the pending Working Families Flexibility Act as 
an illustration.  This Article concludes that a modest and carefully 
developed procedural right requiring employers to consider caregiver 
accommodation requests in good faith is likely to inspire beneficial and 
cost-effective changes to work structure that might not have been achieved 
absent legal intervention. 

II.   VOLUNTARY 4/40 AND THE LEGAL PROTECTION                                                
OF WORKING CAREGIVERS 

The emergence of 4/40 is particularly propitious given the state of the 
workplace reform movement.  The project of advancing the position of 
caregivers and other non-traditional workers through legal rule making has 
achieved much over the last three decades.13  It is unclear, however, how 

                                                                                                                          
nine out of ten requests were accepted by employers, while a study of a comparable Dutch law found 
that six out of ten requests for reduced working time were fully accepted and one out of ten was 
partially accepted.  See Ariane Hegewisch, Employers and European Flexible Working Rights: When 
the Floodgates Were Opened, WORKLIFE LAW (UC Hastings College of the Law, S.F., Cal.), Fall 
2005, at 2, available at http://www.uchastings.edu/site_files/WLL/european_issue_brief_printversion. 
pdf. 

11 See Working Families Flexibility Act, H.R. 1274, 111th Cong. (2009) (proposing a bill “to 
permit employees to request, and to ensure employers consider requests for, flexible work terms and 
conditions”). 

12 Employers are currently compelled to do this in the disability accommodation context.  See 
Americans with Disabilities Act, 29 C.F.R. 1630.2(o)(3) (2009) (“To determine the appropriate 
reasonable accommodation it may be necessary for the covered entity to initiate an informal, interactive 
process with the qualified individual with a disability in need of the accommodation.  This process 
should identify the precise limitations resulting from the disability and potential reasonable 
accommodations that could overcome those limitations.”); see also infra Part IV. 

13 Key developments in achieving greater inclusion and equal treatment of working caregivers 
include the passage of the Family Medical Leave Act of 1993, 29 U.S.C. § 2601 (2006), and the 
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much more reform can be achieved through legal channels, particularly 
with respect to those disparities that result from long-standing structural 
features of work and other “unconscious” behaviors or practices.14  For this 
reason, voluntary action by employers emerges as a natural focus for 
furthering the goal of equal employment quality for non-traditional 
workers.  The question for legal scholars is whether such efforts will be 
initiated, implemented, and maintained solely by employers motivated by 
financial interests, or whether the law has a role in directing those efforts 
toward the interests of caregivers and ensuring they are actually served. 

This section sets the stage for that question.  It argues that 4/40 
programs offer some of the benefits associated with mandated benefits 
legislation, but suffer from the same limitation: a lack of flexibility 
necessary to address the unique needs of particular workers. 

A.  A Taxonomy of Legal Protections 

Legal interventions to benefit working caregivers in the United States 
have come in two forms—anti-discrimination laws and mandated benefits 
laws—and can be associated with two distinct reform strategies.15  The 
first, anti-discrimination laws (and their strategic use in litigation), aims to 
eradicate stereotypes and other forms of conscious or unconscious bias that 
result in differential treatment of caregivers under existing workplace rules 
and practices.  Laws embodying this approach include the federal 
Pregnancy Discrimination Act (“PDA”)16 and, at the state level, laws that 
directly prohibit discrimination on the basis of “family responsibilities.”17  

                                                                                                                          
development of the “family responsibilities” discrimination theory, which has been recognized by the 
Equal Employment Opportunity Commission (“EEOC”) Enforcement Guidance. See EEOC, 
ENFORCEMENT GUIDANCE: UNLAWFUL DISPARATE TREATMENT OF WORKERS WITH CAREGIVING 
RESPONSIBILITIES (2007), available at http://www.eeoc.gov/policy/docs/caregiving.html [hereinafter 
EEOC Enforcement Guidance] (describing situations in which disparate treatment of caregivers may 
constitute unlawful disparate treatment on the basis of gender). 

14 This problem of structural discrimination, or what I have referred to in earlier writing as 
“structural exclusion,” has become a principal concern of legal scholars focusing on the eradication of 
employment discrimination.  See, e.g., Tristin K. Green, Discrimination in Workplace Dynamics: 
Toward a Structural Account of Disparate Treatment Theory, 38 HARV. C.R.-C.L. L. REV. 91, 91 
(2003) (indicating that “discrimination often operates in the workplace today less as a blanket policy or 
discrete, identifiable decision to exclude than as a perpetual tug on opportunity and advancement”); 
Susan Sturm, Second Generation Employment Discrimination: A Structural Approach, 101 COLUM. L. 
REV. 458, 468–74 (2001) (describing the problem of “second generation discrimination” as “patterns of 
interaction among groups within the workplace that, over time, exclude nondominant groups”).  On the 
challenges of eradicating the disparate effects of structural exclusion through legal rule making, see 
Linda Hamilton Krieger, Afterword: Socio-Legal Backlash, 21 BERKELEY J. EMP. & LAB. L. 476, 485–
92 (2000); Sturm, supra, at 475–78. 

15 I set forth this binary framework in greater detail in a prior article.  Rachel Arnow-Richman, 
Public Law and Private Process: Toward an Incentivized Organizational Justice Model of Equal 
Employment Quality for Caregivers, 2007 UTAH L. REV. 25, 36–44. 

16 The PDA is an amendment to Title VII providing that discrimination on the basis of “sex” 
includes discrimination on the basis of pregnancy.  42 U.S.C. § 2000e(k) (2006). 

17 See, e.g., ALASKA STAT. § 18.80.220 (2008) (making “parenthood” a protected characteristic 
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These measures prohibit differential treatment under employers’ existing 
standards and practices and are critical to ensuring that caregivers who are 
able to perform on par with traditional workers are treated equally. 

By and large, however, such efforts do not address the needs of those 
caregivers who require some deviation in existing standards to 
accommodate the demands of their families.18  The second approach, 
mandated benefits laws and related accommodation strategies, seeks to fill 
that gap.  These laws require employers to adopt or alter certain practices 
to address particular needs.  The principal example of this approach on the 
federal level is the FMLA, which grants eligible workers twelve weeks of 
unpaid leave upon the birth or adoption of a child or to care for a family 
member with a serious health condition.19  Several states go further, 
providing some paid leave for FMLA-qualifying events;20 extending 
unpaid leave to routine parental activities, such as participating in school-
related activities;21 and requiring employers to provide distinct benefits 
such as lactation rooms for breastfeeding mothers.22  As these examples 

                                                                                                                          
under an unlawful employment practices statute); D.C. CODE § 2-1402.11 (2010) (prohibiting 
discrimination in employment on the basis of “family responsibilities”).  While federal law does not 
directly protect caregivers as a class, the prohibition on gender discrimination has been used 
strategically to achieve such results in some instances.  See Williams & Segal, supra note 9, at 122–61 
(laying out a strategy for pursuing “family responsibilities discrimination” as gender discrimination and 
offering successful case examples). 

18 Several scholars have criticized the anti-discrimination approach to rectifying caregiver 
exclusion on these and similar grounds.  See, e.g., Laura T. Kessler, The Attachment Gap: Employment 
Discrimination Law, Women’s Cultural Caregiving, and the Limits of Economic and Liberal Legal 
Theory, 34 U. MICH. J.L. REFORM 371, 386–87 (2001) (critiquing liberal theory and equality norms as 
incapable of addressing the women’s disproportionate caregiving responsibilities and their detrimental 
effects on women’s participation in market work); Julie C. Suk, Are Gender Stereotypes Bad for 
Women? Rethinking Antidiscrimination Law and Work-Family Conflict, 110 COLUM. L. REV. 1, 16–40 
(2010) (comparing European and American family leave policy and criticizing “the unintended 
consequences of antidiscrimination law’s role in addressing work-family conflict in the United States”). 

19 29 U.S.C. § 2612(a)(1)(A)–(C) (2006).  Although not the focus of this Article, the FMLA also 
covers a worker’s leave to care for her own serious health condition.  29 U.S.C. § 2612(a)(1)(D) 
(2006).  More recently, the FMLA was amended to provide leave for workers to attend to personal 
responsibilities occasioned by the deployment of a family member serving in the military.  29 
U.S.C.A. § 2612(a)(1)(E) (West 2009). 

20 See, e.g., CAL. UNEMP. INS. CODE §§ 3300–3301 (West 2004) (providing an eligible employee 
up to six weeks of wage replacement benefits when taking time off work to care for a seriously ill 
child, spouse, parent, domestic partner, or to bond with a minor child within one year of the birth or 
placement of the child in connection with foster care or adoption). 

21 See, e.g., MASS. GEN. LAWS ANN. ch. 149, § 52D(a)–(b)(1) (West 2004) (granting eligible 
employees twenty-four hours of school-related leave during any twelve-month period to “participate in 
school activities directly related to the educational advancement of a son or daughter of the employee, 
such as parent-teacher conferences or interviewing for a new school”); see also Kirsten K. Davis, 
Extending the Vision: An Empowerment Identity Approach to Work-Family Regulation as Applied to 
School Involvement Leave Statutes, 16 WM. & MARY J. WOMEN & L. (forthcoming 2010) (contrasting 
the level of accommodation among ten states and the District of Columbia that currently have school 
involvement leave legislation). 

22 See, e.g., CAL. LAB. CODE §§ 1030–1031 (West 2002) (requiring employers to provide a 
reasonable amount of break time to accommodate employees wishing to express milk at work and 
requiring the employer to make “reasonable efforts to provide the employee with the use of a room or 
other location . . . for the employee to express milk in private”); N.M. STAT. ANN. § 28-20-2 (West 
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suggest, mandated benefits laws that target working caregivers are similar 
to, though not co-extensive with, accommodation laws that seek to rectify 
disparities in the employment quality of caregivers.  Under mandated 
benefits laws, workers who meet a set of qualifying conditions obtain a 
particular benefit (or accommodation) that other workers do not.  
Depending on how narrowly the eligible group is defined, the benefit looks 
less like a universal entitlement and more like an accommodation.  Thus, 
the FMLA identifies workers with a new child or seriously ill family 
member as one protected group.  This group is arguably broader than the 
group benefited under state parental involvement legislation (parents of 
school-aged children who engage in particular, qualifying school 
activities), and that group is broader than the group benefited under state 
lactation laws (breastfeeding mothers). 

This characterization of mandated benefits laws, however, differs in 
significant ways from the common notion of accommodation, which is 
drawn largely from the law of disability accommodation.23  Unlike 
reasonable accommodation, which is required in that context, mandated 
benefits laws are inflexible.  Thus, the FMLA benefits the worker who 
wants—and is financially able—to take twelve unpaid weeks to care for a 
newborn.  It does not serve the interests of the worker who prefers—or is 
compelled financially—to immediately re-enter the workplace following 
childbirth but would like to use her leave time to work a reduced schedule.  
Neither does it allow that same worker to return to work full-time and use 
her leave to take three unpaid breaks per day to pump breast milk.24 

To be clear, my critique here resonates with, but is distinct from, long-
standing concerns about the reach and scope of the FMLA.  Legal scholars 
have expressed significant frustration with the limits of the FMLA in terms 
of how much leave it provides, the limited purposes for which leave is 
authorized, and the fact that it is unpaid.25  I share the view that three 
months of unpaid leave merely scratches the surface in terms of what a 

                                                                                                                          
2009) (requiring employers to provide a clean and private space, excluding a bathroom, near the 
employee’s workspace, in addition to flexible break times, for nursing employees to express milk); see 
also Lara M. Gardner, A Step Toward True Equality in the Workplace: Requiring Employer 
Accommodation for Breastfeeding Women, 17 WIS. WOMEN’S L.J. 259, 284–85 (2002) (discussing 
various state law mandates as to the level of workplace accommodation for breastfeeding mothers). 

23 See 42 U.S.C. § 12112(b)(5)(A) (2006) (defining the term “discriminate” to include “not 
making reasonable accommodations to the known physical or mental limitations of an otherwise 
qualified individual with a disability”). 

24 While the FMLA does allow for “intermittent leave,” the employer must allow such leave only 
when “medically necessary” due to the serious health condition of the employee or a covered family 
member.  See 29 C.F.R. § 825.203 (2009). 

25 See, e.g., WILLIAMS , supra note 1, at 237 (describing the FMLA as a “drop in the bucket”); 
Lisa Bornstein, Inclusions and Exclusions in Work-Family Policy: The Public Values and Moral Code 
Embedded in the Family and Medical Leave Act, 10 COLUM. J. GENDER & L. 77, 81 (2000) (“[B]y 
providing only emergency or short-term coverage . . . the benefits provided by the [FMLA] are more 
symbolic than they are real.”). 
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primary caregiver needs following the birth or adoption of a new child.26  
My point, however, is that even for those workers for whom three months 
of total leave time is adequate, the law does not grant the worker the 
flexibility to use that entitlement in the way that he or she might find it 
most helpful.27  To obtain that type of accommodation, one would require 
either very tailored, detailed rules or an open-ended reasonable 
accommodation mandate like that which exists under the ADA.  Figure 1 
demonstrates the relationship between these rules and strategies. 
 

Figure 1 

 
On the far left side is the broad equality principle of federal anti-
discrimination law that requires gender parity, but neither protects 
caregivers per se nor accommodates that activity.  Family responsibility 
discrimination laws go one step further, explicitly making caregivers a 
protected class, but still requiring nothing more than equal treatment.  The 
FMLA represents the jump to a mandated benefits approach, providing a 
fixed benefit for two discrete caregiving needs.  To the right of the FMLA 
are state laws that create greater flexibility for caregivers, focusing on the 
longer term, day-to-day burdens of caregiving, such as the need to 
breastfeed infants or manage and participate in a child’s schooling. 

There is, however, a natural limit to the details with which caregiving 
benefits can be legislated.  Setting aside the important question of how 

                                                                                                                          
26 See Deborah L. Rhode, Balanced Lives, 102 COLUM. L. REV. 834, 845 (2002) (noting that 

“twelve weeks falls far short of what child development experts believe is minimally necessary” for 
post-partum recovery). 

27 For additional examples of how statutory inflexibility renders FMLA benefits of limited 
usefulness to some caregivers, see Arnow-Richman, Public Law and Private Process, supra note 15, at 
31–36. 
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such mandates would be funded, it is unclear how law makers would 
extend laws like school involvement legislation to provide workers with 
the requisite flexibility to accommodate all of the particular needs of their 
families without creating a highly complex and unwieldy system of rules.  
The recent Military Leave Amendments to the FMLA offer a telling 
counter-example.  Passed with little fanfare or public attention as part of 
the National Defense Authorization Act of 2008,28 these amendments 
require employers to provide FMLA leave to employees experiencing a 
“qualifying exigency” as a result of a family member serving or called to 
active duty in the Armed Forces.29  The regulations interpreting this 
provision define “qualifying exigency” with incredible breadth and detail.  
Included are personal responsibilities attending to a short-term 
deployment, participation or attendance at military events or ceremonies, 
arranging alternative childcare or providing emergency childcare as a result 
of deployment, making personal financial or legal arrangements relating to 
deployment, sharing rest and relaxation time with service members on 
leave, and involvement in post-deployment activities.30  The regulations 
then further define each of these categories of exigencies.31 

The military amendments illustrate the type of forethought and detailed 
drafting that would be necessary to fully address the situation of working 
caregivers through legal rule making.  One might be tempted to view these 
amendments as blueprints for more comprehensive and inclusive work/life 
legislation for civilian caregivers.32  The military amendments, however, 
apply to a tiny swath of the working population (only family members of 
military personnel), are triggered by one particular life event (deployment 
or active duty), and provide a single form of accommodation (unpaid 
leave).  It is a far different problem to provide varied and flexible benefits 
for the wide range of needs faced by ordinary working caregivers, which 
might be best addressed though temporary or permanent schedule changes, 
alterations of work structures, or other accommodations short of, or in 
addition to, leave time.33  Moreover, the military amendments were passed 

                                                                                                                          
28 Pub. L. No. 110-181, § 585 (2008). 
29 29 U.S.C.A. § 2612(a)(1)(E) (West 2009). 
30 29 CFR § 825.126(a) (2009). 
31 Id. 
32 See Marcy Karin, Time Off for Military Families: An Emerging Case Study in a Time of 

War . . . And the Tipping Point for Future Laws Supporting Work-Life Balance?, 33 RUTGERS L. REC. 
46, 48 (2009) (questioning whether the amendments “represent a paradigm shift in the way legislators 
(and society) think about work-life policy”). 

33 Scholars from different fields have noted the challenges faced by regulators in designing 
optimal rules.  See Cary Coglianese & David Lazer, Management-Based Regulation: Prescribing 
Private Management To Achieve Public Goals, 37 LAW & SOC’Y REV. 691, 703–04 (2003) (suggesting 
that the transaction costs involved in researching, selecting, and implementing legal rules may make it 
difficult for law makers to devise highly detailed rules that appropriately balance social benefits and 
costs to firms and that retain sufficient flexibility to account for future change); see also Sturm, supra 
note 14, at 475 (“Any rule specific enough to guide behavior will inadequately account for the 
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in a unique political climate, when national attention was focused on the 
War on Terror and the need to support American troops.34  Therefore, 
while I am reasonably optimistic that the military amendments will prove 
successful for their narrow purpose,35 I do not believe they provide a 
realistic blueprint for broadly dealing with work/life conflict. 

The alternative, and arguably more suitable, method for legislating 
accommodation, given the nuanced needs of a heterogeneous population, is 
through a reasonable accommodation mandate.  Although proposed by 
some scholars,36 this tack has not been seriously pursued as a strategic 
matter, likely due to the documented resistance of employers to the 
reasonable accommodation mandate of the ADA.37  The principal 
objection to this portion of the ADA has been the costs imposed on 
employers, and that argument no doubt would be levied, not without 
legitimacy, in the context of any regulation requiring accommodation of 
non-traditional workers, whatever its form.38  Setting that policy choice 
aside, however, there are additional problems that come with an open-
ended standard.  Such rules engender significant legal uncertainty about 
the scope of the mandate and the means of compliance, creating a high risk 
of litigation and making it costly for employers to comply.39  This would 
be even more true in the case of reasonable accommodation of caregivers 

                                                                                                                          
variability, change, and complexity characteristic of second generation [discrimination] problems.”). 

34 See Karin, supra note 32, at 52 (acknowledging that the adoption of the Military Leave 
Amendments “was possible because of the nature of the group protected and the fact that America is at 
war”). 

35 To date, there has been no case law interpreting the Military Leave Amendments nor any 
empirical research on their implementation or effect. 

36 See, e.g., Kessler, supra note 18, at 457–59; Peggie R. Smith, Accommodating Routine 
Parental Obligations in an Era of Work-Family Conflict: Lessons from Religious Accommodations, 
2001 WIS. L. REV. 1443, 1445–48. 

37 See Krieger, Afterword, supra note 14, at 504 (describing backlash against the ADA as 
privileging the disabled at the expense of mainstream workers). 

38 The cost implications of the ADA, and accommodation mandates more broadly, is a vast 
subject that falls outside the scope of this Article.  For extensive discussion of these issues, see John J. 
Donahue III, Understanding the Reasons for and Impact of Legislatively Mandated Benefits for 
Selected Workers, 53 STAN. L. REV. 897, 899–903 (2001); Samuel Issacharoff & Justin Nelson, 
Discrimination with a Difference: Can Employment Discrimination Law Accommodate the Americans 
with Disabilities Act?, 79 N.C. L. REV. 307, 317–19 (2001); Christine Jolls, Accommodation Mandates, 
53 STAN. L. REV. 223, 225–28 (2000); Michael Ashley Stein, The Law and Economics of Disability 
Accommodations, 53 DUKE L.J. 79, 167–78 (2003). 

39 See Stewart J. Schwab & Steven L. Willborn, Reasonable Accommodation of Workplace 
Disabilities, 44 WM. & MARY L. REV. 1197, 1254–55 (2003) (discussing the nebulous quality of the 
language of the ADA, which “provides only a general structure for analysis and gives little guidance to 
help define its scope and limits”); Floyd D. Weatherspoon, The Americans with Disabilities Act of 
1990: Title I and Its Impact on Employment Decisions, 16 VT. L. REV. 263, 282–87 (1991) (discussing 
cases litigating the meaning of “reasonable accommodation” in the ADA and the difficulty this 
standard imposes on employer compliance).  Cf. Steven B. Epstein, In Search of a Bright Line: 
Determining When an Employer’s Financial Hardship Becomes “Undue” Under the Americans with 
Disabilities Act, 48 VAND. L. REV. 391, 397 (1995) (criticizing the vagueness of the undue hardship 
standard, which presents employers with an uncertain backdrop against which to make decisions to 
accommodate). 
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than it is currently in the context of disability accommodations.  Like the 
beneficiaries of the FMLA Military Leave Amendments, disabled 
individuals comprise a relatively discrete group of workers as compared to 
the universe of workers who will likely face conflicts between work and 
family caregiving.40 

In short, assuming that we would even want to force employers to 
make comprehensive changes, one might question the feasibility of using 
legal rules to achieve that end.  For these reasons, it would be unrealistic to 
expect a comprehensive legal response to the structure of market work and 
its effect on working caregivers. 

B.  The Rise of Voluntary Accommodation 

If comprehensive legal reform of market work is unlikely, voluntary 
accommodation becomes a necessary, and indeed inevitable, bridge 
between the types of changes that some scholars would like to achieve and 
the reality of what regulators can do through legislative action.  The 
question is how useful will employer-sponsored accommodation be for the 
population that most needs it.   

One way to speculate about this question is by looking at 4/40 as an 
example.  Within the schema laid out above, 4/40—and other forms of 
compressed work weeks—analogize best to mandated benefits laws that 
provide a discrete and defined accommodation (one additional day off per 
week).  They also suffer from some of the same limitations that are 
endemic to those statutes when judged from the perspective of caregivers.  
On a practical level, 4/40 is invaluable to the worker who needs a full day 
away from her job to care for a child or an aging parent.  It is not helpful, 
and in fact places additional burdens on the worker who is unable to find 
child or elder care during the early and late hours that a 4/40 work week 
requires.41  Furthermore, a universal 4/40 plan can create a more difficult 
environment for caregivers seeking different or additional 
accommodations.  An employer may feel justified in rejecting an 
employee’s request, however necessary or reasonable, given the 
company’s adoption of what many would consider a generous and 
employee-friendly work schedule. 

                                                                                                                          
40 The 2008 amendments to the ADA expanded the universe of protected employees.  See Alex B. 

Long, Introducing the New and Improved Americans with Disabilities Act: Assessing the ADA 
Amendments Act of 2008, 103 NW. U. L. REV. COLLOQUY 217, 218 (2008) (explaining changes to the 
definition of disability).  The protected population remains small, however, compared to the population 
of working caregivers. 

41 See STATE OF UTAH, WORKING 4 UTAH, INITIATIVE PERFORMANCE REPORT, INTERIM DRAFT 
13 (2009), available at http://www.utah.gov/governor/docs/Working4UtahInterimReport.pdf 
[hereinafter WORKING 4 UTAH INTERIM DRAFT] (stating that twelve percent of survey respondents in 
the Utah program reported a negative impact on childcare after implementation of the four-day work 
week). 
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That said, whenever an employer takes a creative approach to work 
structure, caregivers will likely (although not invariably) reap some 
benefit.  In the case of a company that adopts a 4/40 work week, there will 
doubtlessly be a subset of working caregivers for whom one work day off 
per week obviates the need for special accommodations.  Thus, a caregiver 
may be able to schedule family medical appointments, children’s carpools, 
or parent/teacher conferences on the non-work day in lieu of leaving work 
early on particular days or taking time off from work.42  The more 
generous the new form of work is—not just a reduction in days, but a 
reduction in hours; not just a reduction in hours, but enhanced flexibility in 
scheduling hours—the more fluid the norms of the workplace, and the 
more likely it is that scholars can begin to do away with thinking about 
caregivers as a unique class at all.43 

But until that day arrives, legal scholars must contend with this 
question of individual needs.  Currently, individual workplace 
accommodation issues—outside the disability context—are left largely to 
private resolution.  Despite this, voluntary accommodations do occur.  In 
the ADA context, where employers are obligated only to reasonably 
accommodate, research demonstrates that firms frequently grant more 
generous accommodations than the law requires and often to employees 
other than those who are legally protected.44  To some extent, this may be 
explained as a rational response to legal uncertainty.  Particularly in the 
context of tailored mandates, like reasonable accommodation, employers 
will over-comply to reduce the risk of liability or simply the risk of 
litigation.45 
                                                                                                                          

42 See id. (reporting a decrease in employee absenteeism under the four-day work week). 
43 Several scholars have made compelling arguments that the challenges faced by working female 

caregivers will not be resolved by efforts that target women as a distinct class.  See, e.g., Martin H. 
Malin, Fathers and Parental Leave, 72 TEX. L. REV. 1047, 1095 (1994) (arguing for greater attention to 
the needs and obligations of fathers because “[g]ender-neutral parental leave policies will not prevent 
such discrimination as long as women dominate the use of family leave”); Schultz, supra note 7, at 
1939 (explaining why reform should focus on making the workplace conducive to the lives of all 
workers so that “[e]veryone would have a right to train for and pursue work of their own choosing, 
and . . . [e]veryone would work saner, and more similar hours, so that all of us would have an 
opportunity to participate fully in family, friendship, politics, and civic life”); Michael Selmi, The 
Limited Vision of the Family and Medical Leave Act, 44 VILL . L. REV. 395, 410–11 (1999) (arguing 
that men should be given incentives, if not forced, to take parental leave). 

44 See Sharona Hoffman, Settling the Matter: Does Title I of the ADA Work?, 59 ALA. L. REV. 
305, 324–26 (2008) (citing studies demonstrating that employers will choose to accommodate non-
disabled workers when practical to do so); Helen A. Schartz et al., Workplace Accommodations: 
Empirical Study of Current Employees, 75 MISS. L.J. 917, 941–42 (2006) (finding in a nationwide 
study of employers who contacted the Job Accommodation Network that forty-three percent of 
accommodated employees did not suffer a substantial limitation of a major life activity); cf. Travis, 
Lashing Back, supra note 9, at 363 (arguing that managerial infrastructure created to comply with the 
ADA benefits non-disabled workers who are able to reap non-costly accommodations). 

45 See Arnow-Richman, Public Law and Private Process, supra note 15, at 63–66 (explaining 
these incentives); Travis, Lashing Back, supra note 9, at 363 (“[E]ven if an employer is fairly certain 
that it could prevail in a potential lawsuit by proving that an employee’s condition is not a statutory 
disability, the employer may find it cost-effective to avoid the risk of defending costly (albeit winning) 
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But that does not explain what happens in the caregiver context where 
there is no background mandate at all.  Despite the absence of legal 
compulsion, numerous employers accommodate caregiving both through 
formal policies, such as paid parental time, and informal accommodation, 
such as allowing employees to return to work gradually following 
childbirth or adoption.46  In addition, recent data suggest that a large 
number of employers offer some degree of flexibility including allowing 
employees to alter start and stop times and work occasionally from home.47  
The emergence of 4/40 explains in part why employers offer such 
accommodations voluntarily—employers see synergies between the life 
needs of workers and the needs of their business.  Thus, the employer may 
regard the choice to accommodate as a good personnel policy, hoping its 
decision will yield enhanced productivity, better workplace morale, or 
reduced turnover.48  Or, as 4/40 suggests, the employer might see gains to 
be harnessed in the form of lower energy consumption or other reductions 
in operating costs.49  Either way, it is mutually beneficial for the parties to 
make these changes. 

III.   THE LAW & ECONOMICS OF INDIVIDUAL ACCOMMODATION 

What does this mean for the law?  Thus far, I have argued both that the 
law’s ability to mandate employer-funded benefits to caregivers is finite, 
and that employers will, in at least some instances, find reasons to provide 

                                                                                                                          
litigation by instead granting the employee’s accommodation request.”); Patrick F. Dorrian, Companies 
Should Be ‘Liberal’ with Leave Requests, 21 CORP. COUNS. WKLY . NEWSL. (BNA), Apr. 12, 2006, at 
115 (recommending that employers err on the side of accommodating whenever an employee makes a 
request as it is difficult to predict who the court will determine to be “disabled”). 

46 See EXEC. OFFICE OF THE PRESIDENT, COUNCIL OF ECON. ADVISERS, WORK-LIFE BALANCE 
AND THE ECONOMICS OF WORKPLACE FLEXIBILITY  10–12 (2010), available at http://www.whitehouse. 
gov/files/documents/100331-cea-economics-workplace-flexibility.pdf [hereinafter WORK-LIFE 
BALANCE] (noting that 56% of large employers surveyed reported giving paid maternity leave; 47% 
reported allowing most employees to take a few days off to care for ill children without loss of pay; and 
77% allowed some workers to gradually increase hours after childbirth or adoption). 

47 See id. at 4–5, 9 (summarizing surveys in which 79% of large employers reported allowing 
some workers to periodically change their start and stop time, 28%  reported allowing some workers to 
work compressed work weeks, and more than 50% reported allowing some employees to occasionally 
work paid hours at home).  It is important to note, however, that such data are derived from employer 
self-reports and that the percentages refer to the number of employers who offer these benefits to some 
workers.  See id. at 6 (“If many employers only provide a benefit to a minority of their workers, the 
percent of workers with a benefit will be smaller than the percent of firms offering the same benefit.  In 
addition, there may be a difference between an organization’s policies and their implementation.”). 

48 See Williams, The Family-Hostile Corporation, supra note 9, at 924–25 (describing how 
accounting firms Deloitte & Touche and Ernst & Young saved $20 million and at least $25 million, 
respectively, upon implementing flexible schedules due to reduced attrition); Jyoti Thottam, Reworking 
Work, TIME, July 25, 2005, at 50 (discussing how workers are happier and more productive under Best 
Buy’s “results-oriented work environment” program where “employees can work when and where they 
like, as long as they get the job done”). 

49 See WORKING 4 UTAH INTERIM DRAFT, supra note 41, at 4 (citing annual operational cost 
savings of $203,177 in custodial service contracts and energy usage reductions of ten to twenty percent 
in half of the buildings since switching to the four-day work week).  
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such benefits on their own.  One might conclude from this that any further 
legislation on behalf of caregivers is unnecessary or impractical.  But that 
would be wrong for two reasons.  First, there is every reason to suppose 
that continued advocacy can result in modest legislative reform that 
expands, in limited ways, the parameters of existing mandated benefits and 
anti-discrimination laws.  Second, the fact that employers in some 
instances chose to voluntarily accommodate does not mean that they are 
doing so optimally. 

The first point requires little explanation.  As previously discussed, the 
past five years have witnessed several limited but important legal 
expansions of caregiver law at the federal and state levels, including such 
developments as the passage of the FMLA’s Military Leave Amendments, 
the adoption by the EEOC of guidance on family responsibilities 
discrimination, and the enactment of parental involvement laws by many 
states. 

The second is the subject of this section.  Rational choice theory would 
suggest that employers, left to their own devices, will provide individual 
non-compelled accommodations whenever it is in their financial interest to 
do so.  If so, the only role for law is to force employers to provide more 
costly accommodations that they would not otherwise choose to undertake.  
This view, however, betrays an overly simplistic understanding of 
employer incentives and the effects of law on party behavior.  The section 
that follows draws on behavioral economics to argue that, absent some 
intervention, employers are unlikely to act optimally in identifying and 
implementing cost-effective accommodations that would assist caregivers.  
In so doing, this section lays the groundwork for corrective legislation that 
will be the subject of Part IV. 

A.  Individual Accommodation as Rational Choice 

Traditional law and economics scholars would explain employers’ 
decisions to voluntarily accommodate in terms of rational choice theory.  
Employers acting on the basis of full information will make those 
accommodations, and only those accommodations, that are utility-
maximizing as determined by a straight cost-benefit analysis.50  Suppose a 
new mother returning to work requests permission to leave one hour early 
each day to pick up her child from daycare.  In deciding whether to 

                                                                                                                          
50 See RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 3 (7th ed. 2007) (“[E]conomics is the 

science of rational choice in a world . . . in which resources are limited . . . . [Its task] is to explore the 
implications of assuming that man is a rational maximizer of his . . . ‘self-interest’.”); Russell 
Korobkin, A “Traditional” and “Behavioral” Law-and-Economics Analysis of Williams v. Walker-
Thomas Furniture Company, 26 U. HAW. L. REV. 441, 447 (2004) (“[T]he term ‘rational choice theory’ 
lacks a single, standard definition . . . . [M]ost versions of [rational choice theory] assume, at a 
minimum, that individuals will use all available information to select behaviors that maximize their 
expected utility.” (footnotes omitted)). 
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approve this arrangement, the employer will weigh the cost to the business 
of the five hours per week against the benefit of saving five hours of 
wages.  If the benefit outweighs the cost (perhaps the worker’s output is 
only negligibly reduced and the employer saves five hours’ wages), the 
employer will grant the arrangement, as it is inefficient to continue under 
the current schedule.51  If, on the other hand, the employer will suffer 
losses in excess of the wage savings (perhaps the employer will have to 
assign an employee with a higher hourly rate to cover the lost hours), the 
employer will deny the request.52 

What counts as costs and benefits in any particular situation will range 
from straightforward monetary gains and losses, as in the example above, 
to broader, more intangible considerations such as the value of the 
particular worker and the culture of the particular workplace.  For instance, 
on the cost side, an employer might weigh the possibility that the repeated 
early departure of one worker will negatively affect office morale.  If such 
a risk is likely, it may well be rational for the employer to deny the 
caregiver’s accommodation request even if the savings in wages and loss 
of five hours of performance cancel one another out or would otherwise 
suggest a gain to the company.  Similarly, on the benefit side, the employer 
might weigh the possibility that granting the accommodation will instill 
greater loyalty in the worker, which may increase her productivity and 
reduce the likelihood of absenteeism and turnover.53  This might push an 
employer to grant an accommodation that, dollar for dollar, would 
otherwise appear inefficient. 

Of course, it is not always easy for decision makers to identify or 
assign values to these variables, creating informational deficits that may 
impede rational choice.54  The point, however, is that assuming employers 
can and do undertake such a calculus, the role of regulatory law is limited 
to mandating behavior that rational employers would not otherwise 
undertake.  Figure 2 illustrates this relationship. 

 
 

                                                                                                                          
51 Of course, this raises the question why the employer pays the worker for full-time work under 

the current schedule in the first place.  A utility-maximizing employer would have sought the reduction 
in working hours (or else cut the worker’s pay).  The short answer to this is that a combination of 
information deficits and cognitive biases prevent the employer from realizing the possibility of a utility 
gain.  I will turn to the operation of these impediments to rational behavior infra Part III.B.1–2. 

52 A third possibility is that the change is cost-neutral to the employer.  In such a situation the 
proposed accommodation is the Pareto superior schedule, as it will make the employee better off 
without changing the employer’s bottom line.  For this reason, I place cost-neutral accommodations 
within the category of cost-effective accommodations that the employer ought to be willing to grant 
voluntarily.  Employers, however, may lack the incentive to implement these accommodations, a 
subject addressed infra Part III.B. 

53 See WORK-LIFE BALANCE, supra note 46, at 17–22 (summarizing data on the economic 
benefits of flexible scheduling). 

54 See infra Part III.B. 
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Figure 2 
 

 
The left side of the chart represents cost-effective and cost-neutral 
accommodations; the right side represents those that pose a net cost to 
employers.  The shaded area, section A, represents the universe of 
accommodations that employers grant voluntarily. Granted 
accommodations are co-extensive with and limited to cost-effective ones, 
except where the law specifically requires employers to absorb the cost of 
additional accommodations, represented here by the darker shaded area, 
section B, or where employers over-comply with governing mandates, 
represented here as section C.55  Employers will rationally withhold all 
other non-cost effective accommodations, represented here by section D.  
Laws mandating additional non-cost-effective accommodations from 
within section D might be justified by redistributive goals focusing on the 
relative means of employers and non-traditional workers or by normative 
goals, such as the desire to achieve results-based equality for all workers, 
but they are not market-corrective.56  In sum, absent legal mandates, there 
                                                                                                                          

55 Such over-compliance is not irrational given the cost of litigation, particularly in the context of 
an open-ended mandate (such as exists under the ADA) where the scope of the law is uncertain.  See 
supra text accompanying notes 36–39. 

56 This is at least the case when examining market failures as between the employer and the 
individual caregiver. In the ADA context, some have made the claim that the reasonable 
accommodation mandate advances aggregate utility by facilitating employment of individuals who 
would otherwise rely on the social welfare system.  See Samuel Bagenstos, The Americans with 
Disabilities Act as Welfare Reform, 44 WM. & MARY L. REV. 921, 957–75 (2003) (tracing themes of 
“welfare reform” and the “cost saving” function of the ADA in the political movement culminating in 
the statute’s adoption); Amy L. Wax, Disability, Reciprocity, and “Real Efficiency”: A Unified 
Approach, 44 WM. & MARY L. REV. 1421, 1425 (2003) (“[T]he ADA can be seen as a way for 
taxpayers to unload some of the costs of supporting the disabled population onto employers.”).  It is 
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is a set of accommodations that employers will justifiably refuse to 
implement, but also a large swath of accommodations that they will 
voluntarily undertake and to which legal regulation is seemingly irrelevant. 

B.  Individual Accommodation and the Limits on Rational Choice Theory 

But as economists themselves acknowledge, human beings do not 
always behave as rational choice theory would predict.  For a variety of 
reasons—lack of information, cognitive biases, transactions costs, and 
other impediments—individuals may make sub-optimal decisions.  In the 
context of workplace accommodations, this may mean that employers are 
under-serving caregivers (and in some instances themselves) by failing to 
make cost-neutral and even mutually advantageous accommodations. 

The recent trend toward 4/40 offers insight to the problem.  A four-day 
work week is nothing new; compressed schedules were instituted by 
hundreds of companies during the late 1960s and early 1970s, and isolated 
instances of its use date to the 1940s.57  If 4/40 is in fact the cost-effective, 
energy saving, and family-friendly policy that some employers currently 
claim, why are they only now considering its adoption?58  One possibility 
is that the 4/40 structure is cost-effective only when energy costs are 
exceptionally high, as they were in 2008 when programs such as the Utah 
initiative were unfurled.  Another possibility, however, is that employers, 
until now, failed to identify the potential value of work restructuring due to 
defects and limitations in their decisionmaking process.  Such defects may 
include informational deficits, such as a lack of knowledge or experience 
with alternative schedules, combined with high barriers to obtaining that 
information.  Or they may be the result of strong predispositions in favor of 
the status quo, skepticism about change, or other biases that employers 
were forced to re-examine in light of recent financial circumstances. 

Whatever the explanation, impediments to rational decision making are 
likely to redouble in individual accommodation situations where requests 
are made ad hoc to individual supervisors with idiosyncratic biases and a 
lack of incentive to assess long-term employer interests.  This section 
explores some of these impediments to the optimal implementation of 
individual caregiver accommodation, beginning with the problem of 
                                                                                                                          
possible that accommodation of caregivers offers comparable social benefits that, on balance, outweigh 
the costs to employers.  See WORK-LIFE BALANCE, supra note 46, at 19–24 (suggesting that flexible 
work benefits society by encouraging labor force participation, improving worker health, and reducing 
commute time).  Whether such claims can be sustained is a question beyond the scope of this Article. 

57 See Robert C. Bird, The Four-Day Work Week: Old Lessons, New Questions, 42 CONN. L. REV. 
1059, 1065 (2010). 

58 It should be noted that existing research on the positive effects of 4/40 is conflicting.  See id. at 
1066–76.  For purposes of this analysis, however, I assume that the sanguine claims of employers 
currently experimenting with 4/40 are true.  If not, however, that would merely strengthen the point that 
employers (and, a fortiori, individual managers) are often not able to assess ex ante the costs and 
benefits of any particular change in schedule. 
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information deficits and then turning to the problem of cognitive bias in 
decision making. 

1.  Information Deficits59 

At the most basic level, employers’ ability to identify and effectuate 
cost-effective accommodations is dependent on individual requests.  Not 
every caregiver who would benefit from an accommodation asks for one, 
and it is often rational for caregivers to keep silent about their personal 
needs.60  A caregiver may worry that requesting an accommodation will 
signal to the employer that she is not committed to her job61 or that the 
request will trigger subsequent discrimination or retaliation.62  Such fears 
are well grounded.  Empirical research demonstrates that working mothers 
are often perceived as lacking in competence, undependable, and 
uncommitted to their work,63 and case law supplies powerful anecdotal 
examples of how such stereotypes may translate into actual 
discrimination.64  On the other hand, female caregivers may be reluctant to 
push hard for particular benefits or concessions for fear of being viewed as 

                                                                                                                          
59 I consciously use the term “information deficits” rather than “information asymmetry,” the term 

usually adopted in law and economics literature, as information asymmetry typically refers to situations 
in which one party has information that the other does not.  See, e.g., Ronen Avraham & Zhiyong Liu, 
Incomplete Contracts with Asymmetric Information, 8 AM. L. & ECON. REV. 523, 549 (2006) 
(explaining that after parties to a contract “learn their own valuations, they are asymmetrically 
informed” because each contains information that the other party does not have).  Such asymmetries 
are certainly present in the individual accommodation context (as where an employee knows that a 
particular schedule change would be helpful for her but does not share that information with her 
employer).  I wish to consider, however, informational impediments to optimal behavior as 
encompassing actual gaps in information suffered by both parties and which may not be feasible to 
correct (as where both the employer and employee are ignorant as to the likely effect a particular 
accommodation will have on office morale or productivity). 

60 Cf. J.H. Verkerke, Is the ADA Efficient?, 50 UCLA L. REV. 903, 911 (2003) (noting that in the 
disability context, job applicants may choose to keep unobservable disabilities secret, resulting in 
inefficient job matching). 

61 The problem of signaling concerns impeding workers’ ability to bargain for their preferred 
terms of employment has been explored in the context of just-cause protection.  See Walter Kamiat, 
Labor and Lemons: Efficient Norms in the Internal Labor Market and the Possible Failures of 
Individual Contracting, 144 U. PA. L. REV. 1953, 1958–59 (1996) (suggesting that workers will not 
request just-cause protection for fear that they will be perceived as poor performers). 

62 Such a result could be actionable as a matter of gender discrimination law or under an 
applicable state law outlawing family responsibilities discrimination.  See, e.g., ALASKA STAT. 
§ 18.80.220 (2008) (making “parenthood” a protected characteristic under an unlawful employment 
practices statute); D.C. CODE § 2-1402.11 (2010) (prohibiting discrimination in employment on the 
basis of “family responsibilities”); EEOC Enforcement Guidance, supra note 13 (discussing unlawful 
disparate treatment of female caregivers).  There is, however, currently no anti-retaliation protection for 
merely requesting an accommodation outside of the disability context. 

63 See Williams & Segal, supra note 9, at 90–91 (discussing social science stereotype studies 
whereby “career women” rated high in competence and “housewives” rated low in competence, and 
inferring that “[o]nce a woman’s status as a mother becomes salient . . . she may begin to be perceived 
as a low-competence caregiver rather than a high-competence business woman”). 

64 See, e.g., Walsh v. Nat’l Computer Sys., 332 F.3d 1150, 1160 (8th Cir. 2003) (finding that the 
plaintiff was discriminated against on the basis of her pregnancy); see also Williams & Segal, supra 
note 9, at 122–61 (providing case examples). 
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aggressive or troublesome.  Studies of other terms of employment, such as 
salary, show that women who negotiate with their employers often are 
viewed as demanding or entitled, while men who make similar requests are 
viewed as confident and professional.65 

At the same time, managers lack any incentive to inquire into a 
worker’s caregiving responsibilities.  Such questions are correctly 
perceived to be outside the scope of a manager’s job responsibilities.  In 
addition to the risk that such questions will appear personally intrusive, the 
manager may fear being charged with discrimination.66  While employers’ 
liability concerns might be exaggerated, it is certainly good risk 
management practice for human resource personnel and defense attorneys 
to counsel companies not to inquire into workers’ immutable 
characteristics and family status.67 

Even if an employee comes forward with a request, his or her 
supervisor is unlikely to have information about the feasibility of an 
accommodation and probably has limited means of—or interest in—
making such a determination.  The Utah 4/40 plan is instructive in this 
regard.  The move to a 4/40 work week was a top-down undertaking 
spearheaded by Utah’s governor and preceded by significant study and 
budget forecasting.68  The State rolled out the plan on a trial basis and 
completed a detailed evaluation before implementing it permanently.69  In 
this way, Utah’s 4/40 plan resembled other highly publicized workplace 
restructuring initiatives aimed at such goals as securing greater racial 
diversity, eliminating the glass ceiling, or achieving improved morale and 
retention, which involved careful coordination, oversight, and study.70  
While such initiatives have been applauded as paradigmatic 
worker/management partnerships, they are relatively unique.  Few firms 
                                                                                                                          

65 See Joan C. Williams, Reconstructive Feminism: Changing the Way We Talk About Gender and 
Work Thirty Years After the PDA, 21 YALE J. L. & FEMINISM 79, 107–08 (2009) (summarizing studies). 

66 Employer inquiries about family responsibilities may be used as evidence of discrimination.  
See EEOC Enforcement Guidance, supra note 13 (“Relevant evidence in charges alleging disparate 
treatment of female caregivers may include . . . [w]hether the respondent asked female applicants . . . 
whether they were married or had young children, or about their childcare . . . responsibilities . . . .”).  
Such inquiries are actionable in and of themselves under some state laws.  See, e.g., CONN. GEN. STAT. 
§ 46a-60(a)(9) (2009) (“It shall be a discriminatory practice . . . to request or require information from 
an employee . . . relating to the individual’s child-bearing age or plans . . . or the individual’s familial 
responsibilities . . . .”). 

67 See, e.g., Williams & Segal, supra note 9, at 160 (describing how “statements supervisors make 
to mothers become embarrassing in court and can only aid plaintiffs who seek to recover”). 

68 See generally WORKING 4 UTAH, INITIATIVE PERFORMANCE REPORT, BASELINE DRAFT (2008), 
available at http://www.utah.gov/governor/docs/Working4UtahReport.pdf (forecasting economic 
impacts and various other costs, benefits, and impacts of the program launched by Utah Governor Jon 
Huntsman).  

69 See generally WORKING 4 UTAH INTERIM DRAFT, supra note 41 (following the Baseline Draft 
six months into the program’s one-year pilot period and reporting actual impacts of the program as of 
that time). 

70 See Sturm, supra note 14, at 519–20 (describing systemic overhauls implemented by 
companies, including Deloitte & Touche and Intel, to address structural gender disparities). 
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are likely to devote the resources required to investigate, assess, and 
implement a workplace restructuring for the uncertain prospect of what 
might be negligible savings.71 

The situation faced by the individual supervisor is in some ways less 
daunting, but at the same time poses a higher risk.  Consider once again the 
employee who asks her supervisor to leave one hour early each day.  The 
supervisor need not engage in the wide-scale assessment involved in a 
firm-wide initiative to determine whether to grant the particular request.  
Law and economics scholars, however, recognize that individuals are 
“boundedly rational” in the degree to which they access and process 
relevant information.72  In this case, the supervisor is unlikely to have the 
time or means to calculate or predict things such as the likely effect of the 
employee’s departure on work output, its implications for office morale, 
and its ability to generate future returns for the company in terms of 
employee loyalty and retention, all of which would be relevant to a true 
cost-benefit assessment.73  Most front-line supervisors are neither capable 
of, nor charged with, responsibility for this type of analysis.74 

Moreover, any attempt to ascertain the implications of adopting the 
accommodation, as through a trial effort, comes at significant risk to the 
individual supervisor.  If the attempted accommodation adversely affects 
production or has other negative consequences, higher-ups will hold the 

                                                                                                                          
71 See Arnow-Richman, Accommodation Subverted, supra note 3, at 379 (describing such efforts 

as the exception rather than the rule); Coglianese & Lazer, supra note 33, at 702–03 (explaining that, 
while private firm incentives can lead to some organizational reform, the high costs of big structural 
changes may appear unjustified); WORK-LIFE BALANCE, supra note 46, at 23 (noting that firms are 
often slow to adopt new management practices, despite their documented efficiencies, in explaining the 
absence of more widespread adoption of flexible work practices).  On the other hand, one should not 
underestimate the possibility of more spontaneous and higher risk experimentation in work 
restructuring, particularly by smaller employers or fledgling companies.  Such initiatives have received 
attention in the popular media.  See Jennifer Ludden, When Employers Make Room for Work-Life 
Balance, NPR, Mar. 15, 2010, http://www.npr.org/templates/story/story.php?storyId=124611210& 
sc=nl&cc=nh-20100315 (describing the decision of a female executive of a 100-plus person software 
development company to allow employees to “largely set their own hours and telecommute at will” in 
recognition of employees’ need for work/life balance). 

72 Bounded rationality refers to the idea that human decision making is usually based on limited 
information and information processing.  See Melvin Aron Eisenberg, The Limits of Cognition and the 
Limits of Contract, 47 STAN. L. REV. 211, 214 (1995); Russell Korobkin, Bounded Rationality, 
Standard Form Contracts, and Unconscionability, 70 U. CHI. L. REV. 1203, 1207 (2003). 

73 See Eisenberg, supra note 72, at 214 (“[S]earching for and processing information does involve 
costs, in the form of time, energy, and perhaps money.  Most actors either don’t want to expend the 
resources required for comprehensive search and processing or recognize that comprehensive search 
and processing would not be achievable at any realistic cost.”). 

74 See id. 
[O]ur abilities to process information and solve problems are constrained by 
limitations of computational ability, ability to calculate consequences, ability to 
organize and utilize memory . . . . [A]ctors will often process imperfectly even the 
information they do acquire.  Such imperfections in human processing ability 
increase as decisions become more complex and involve more permutations. 

Id. 



 

2010] INCENTING FLEXIBILITY 1103 

supervisor accountable.75  Rather than making a reasoned calculation about 
possible outcomes, therefore, a supervisor will more likely act on instinct, 
granting or denying the request based on the limited information that he or 
she already has.  Such an approach is fraught with potential for bias—a 
subject explored in the next section. 

In sum, it is unlikely that front-line supervisors will make careful 
assessments of the costs and benefits of particular accommodation 
requests.  As a result, some accommodations that would help working 
caregivers—while posing no cost to the employer or even, in some cases, 
resulting in cost savings—likely are not being implemented. 

2.  Cognitive Bias 

If supervisors are unlikely to think comprehensively about the costs 
and benefits of particular accommodation requests, how do they make 
decisions about whether to accommodate?  Law and economics scholars 
have recognized that in making choices or predictions, individuals are 
likely to rely on flawed heuristics.76  Decision makers may unduly rely on 
recent information, generalize based on particular salient experiences, 
over- or under-estimate future risk, overvalue the status quo, and take other 
cognitive shortcuts in processing information and reaching a result. 

Consistent with this description, social scientists researching social 
cognition and the operation of discriminatory bias have demonstrated that 
mental heuristics may reflect latent biases or assumptions about non-
traditional group members.77  Professor Joan Williams and other legal 
scholars have developed and applied this theory in the context of 
employers’ treatment of working caregivers.78  In making decisions, 

                                                                                                                          
75 To some extent, this reflects an agency problem.  In cases where employers stand to reap only 

long-term gains by accommodating workers, the interests of a particular manager and the company as a 
whole may deviate.  The company has a strong interest in long-term productivity and turnover 
reduction, whereas the manager may be focused on the immediate task of satisfying his discrete job 
requirements and constrained by the transaction costs entailed in evaluating and effectuating individual 
accommodations.  See George M. Cohen, When Law and Economics Met Professional Responsibility, 
67 FORDHAM L. REV. 273, 279 (1998). 

In all principal-agent relationships, there is a divergence of interests because of the 
separation of ownership (in the principal) and control (in the agent) of productive 
assets.  Because the agent does not reap the full reward from his efforts on the 
principal’s behalf, and because the agent knows more than the principal about what 
the agent is doing (what economists refer to as “asymmetric information”), the agent 
has the incentive and opportunity to act—whether alone or in concert with others—
in numerous ways that harm the principal’s interests. 

Id. 
76 See, e.g., Eisenberg, supra note 72, at 218–25 (summarizing research exploring the effects of 

“defective capability” on decisionmaking processes). 
77 See Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to 

Discrimination and Equal Employment Opportunity, 47 STAN. L. REV. 1161, 1188 (1995) (describing 
how cognitive structures and processes involved in categorization and information processing often 
result in stereotyping). 

78 See Joan C. Williams, Litigating the Glass Ceiling and the Maternal Wall: Using Stereotyping 
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employers may unconsciously mistreat mothers and pregnant women 
because of stereotypes about their competency and fitness for market 
work.79  Thus, absences or tardiness by a working mother may be more 
salient to an employer than the attendance record of a child-free worker, or 
the employer may be more inclined to look for—and consequently prone to 
find—deficiencies in the mother’s performance.80  As a result, the 
employer may evaluate working caregivers more harshly than traditional 
workers, provide them lower-profile work, and fail to consider them for 
promotions and key assignments for which they are otherwise qualified. 

These same heuristics may influence the way in which a supervisor 
weighs a request for an individual accommodation.  Returning to the prior 
example about the new mother who asks to leave one hour early each day, 
imagine that the mother proposes that she make up the one hour per day 
working one hour each evening from home after her children go to sleep.  
Suppose that the work in question is of the type that is transportable to a 
home environment—for instance, it involves preparing documents that can 
be done on a home computer—so that there ought to be a very limited 
effect, if any, on the employee’s marginal product.  If the supervisor 
believes, however, consciously or unconsciously, that mothers are not as 
committed to their jobs as other workers he may over-predict possible 
adverse consequences of granting the request, or make unfounded 
assumptions about how it will impact the worker’s performance.  Thus, the 
supervisor might assume that the mother will not actually perform the daily 
hour of work at home, that her performance will be affected by the 
distraction of her children, that granting the request will encourage further 
requests or shirking, or that there is no point in allowing the 
accommodation because the mother will eventually quit her job anyway. 

Of course, if such beliefs did influence the supervisor, his decision 
would in theory be actionable under basic anti-discrimination principles.  
Those laws do not require accommodation of a caregiver’s desire to work 
at home, but they do preclude consideration of gender in determining terms 
and conditions of employment.81  The new mother in this hypothetical 

                                                                                                                          
and Cognitive Bias Evidence To Prove Gender Discrimination, 7 EMP. RTS. & EMP. POL’Y J. 287, 300–
01 (2003) [hereinafter Williams, Glass Ceiling] (summarizing scholarship). 

79 See Susan Huhta et al., Looking Forward and Back: Using the Pregnancy Discrimination Act 
and Discriminatory Gender/Pregnancy Stereotyping To Challenge Discrimination Against New 
Mothers, 7 EMP. RTS. & EMP. POL’Y J. 303, 318–20 (2003) (summarizing studies demonstrating that 
working mothers received competence ratings equivalent to those of elderly, retarded, and disabled 
workers, and that pregnant women received lower performance ratings than non-pregnant women 
engaging in identical behavior). 

80 See Krieger, The Content of Our Categories, supra note 77, at 1206 (explaining that where 
males and females perform a stereotypically male task poorly, the female may be more severely 
punished because the supervisor sees her performance as “dispositional” and sees the male’s 
performance as “situational”); Williams, Glass Ceiling, supra note 78, at 294 (describing “the tendency 
of in-groups to apply objective rules rigorously to outsiders but flexibly to insiders”). 

81 See 42 U.S.C. § 2000e(2) (2006); EEOC Enforcement Guidance, supra note 13 (“[S]tereotypes 

 




























































































































































































































































































































































































































































































